NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 25309

THRD DI VISION Docket Nunber NW 25254

Marty E. Zusman, Referee

(Brot herhood of Mintenance of Wy Employes
PARTI ES TO DI SPUTE: ¢
(Consol i dated Rail Corporation
(Former Lehigh Valley Railroad Conpany)

STATEMENT OF wwmd aim of the System Commttee of the Brotherhood that:

(1) The Carrier violated the Agreement when it assigned hauling,
grading, cutting and burning work in connection with the *allentown Yard Project”
to outside forces (Systembpocket LV-138).

(2} The claimas presented by District Chairman R Mmkoval on March
5, 1979 toDivision Engineer R C  Archi hofsky shall be allowed as presented
because said claimwas not disallowed by Division Engineer R C  Archihofsky. in
accordance with Rule 5-c as anended.

(3) As a conseguence Of either Or both (1) and/or (2) above the
furl oughed claimants shall each be allowed

"eight ¢8) hrs. per day, at the appropriate

rates of the jobs these enployees held prior
t o such abolishments.”

OPINLON OF BOARD:. By specific letter of Agreement between the O ganization

and Carrier over the contracting of work to be done at the
Allentown Yard in Alentown, Pennsylvania, it was agreed on September 8, 1978
in part that #no Track bpepartment enpl oyees in the Seniority District will be
furloughed" while contractor's forces were still working the Alentown Yard.

On March 7, 1979 the Carrier received by certified mail a claimon behalf of
*all people, furloughed on February 23, 1979 and all furloughed people on the
February 28, 1979 job abolishment®. (On March 12, 1979 the District Chairman
sent a second letter to the same Division Engineer with whom the claim had been
initiated. That letter referenced forty-two (42) furl oughed Track Department
employes for whomthe claimof eight (8} hours perday at their appropriate
rates of pay should be paid. After receiving no response the District Chairman
sent a letter of wMay 18, 1979 requesting Carrier payment dU€ to the merits of
the claimand al SO "due to the violation of time limts involved®. These tine
limts state that clainms nust be filed by the Organization "within 60 days from
the date of the occurrence’ of the claim be responded to by the Carrier if
declined *within 60 days frmtedate same iS fiFed., or *the claimor grievance
shal| be allowed as presented.. The QOrganization naintained Carrier violation
O the time-limt provisions of Rule 5-C as anended in the controlling Agreenent
end therefore argued the claim should be allowed.
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On June 19, 1979, Carrier's Manager of Labor Relations, responded to
the organization's request for payment. In that response, he indicated that
the claimhad been denied in a Letter of April 5 1979 by the Division Engineer
and therefore there was no violation of the Time Linit on Clainms. The facts of
the claimwere disputed and appealed by the Organization up to and including
the highest Carrier Oficer designated to hear such appeals. ttbeing resol ved
this claimis now properly before the Third Division of the National Railroad
Adj ust ment Board.

The central issue in the case at bar, lies not in the nerits of the
case, but in the procedural issue of the alleged tine limt violation and the
conflicting evidence in the record as handled on property. The Organization
clainms that it never received the letter of April 5, 1979 to disallow the
claim The Carrier clains that the letter was sent by the US. postal service
and it produced a copy of the letter fromits files, unsigned by the Division
Engi neer, which responds to the undated letter of March 5, 1979 and denies the
cl ai ms.

In ruling on this procedural issue, this Board nust consider both
precedent and substantial evidence of record. There is considerable past
precedent that it is the responsibility of Carrier to unequivocally assure that
letters of declination are properly delivered to the appropriate O ganization
official within the stated time limts (Third Dvision Awards 10173; 11505;
14354; 16163; 25100). Wth respect to substantial evidence, this Board has
long held that assertions alone that letters have been mailed will not suffice
Specific to the case at bar where such probl ens have al ready occurred it is
even nore incumbent that attention be paid to the issue of meeting the evidence
test that such letters were sent as argued. Carrier assertions alone that
letters were mailed, even when copies of such letters are produced, do not
provi de the necessary evidence required in cases of dispute which come before
this Board (see Third Division Awards 17291, 10173, 10742).

Therefore, the claimmust be sustained on procedural grounds. Carrier
objections t0 the claimas 'vague and indefinite' or failing to indicate 'how
claimants were effected" have been carefully reviewed and are dismssed as this
claimis in the mnd of this Board, |acking any procedural deficiency. In
addition it should be noted that discrepancies found in the record between the
material s presented on property and those presented to the Board by either
party in their Subm ssions have been dealt with by treating the latter as
I nadmi ssi bl e.

As such, considering the record as devel oped on property, this Board
firmMy holds that fomFebruary 23, 1979 through and to include, February 28,
1979, each of the forty-two (42) Claimants listed by letters of March 12, 1979
and July 18, 1979, shall be allowed paynent as requested in part ¢3) of the
Claim,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;
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That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Enployes within the meaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was viol ated.

A WARD

d ai m sustai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: /@

Nancy J ﬁt = Executive Secretary

Dated at Chicago; Illinois, this 28th day of February 1985.



