NATI ONAL RAI LROAD ALUVSTMENT BOARD
Award Nunmber 25314

TH RD DI VI SI ON Docket Nunber Ms-25364

Marty E. zZusman, Referee

{ David Lawr ence
PARTI ES TO DI SPUTE: (
(Norfolk and Western Railway Conpany
(Lake Region)

STATEMENT OF CLAIM:

"Whet her Petitioner's thirty (30) mnutes neal period taken wth other
enpl oyees on 10 June 1981 at 12:00 P.M was contrary to Respondent% effective
wor ki ng agreement with said enployees dated 1 February 1951 (specifically Rules
#38, 39 and 40%) where the facts are as fall ows:

"Rul e 40 reads 'Length of the meal period. Unless acceptable to the
majority of the enployees directly interested, the neal period shall not be |ess
than thirty minutes nor nore than one hour' (enphasis added)."

OPI NION OF BOARD. Cl aimant, M. David Lawence, was working as an Extra Gang
Laborer, T-5 Tie Gang at the time of this dispute. He had

been working that position just over two days and at the tine of the instant case
was in the vicinity of MilePost 360, Payne, Onio.

By letter of August 1, 1981, Caimant was assessed a ninety (90) day actual
suspension. He had been found guilty of a charge of insubordination follow ng an
investigation on July 30, 1981, in which he had earlier been charged by letter of
June 12, 1981, with:

». .your responsibility in connection with your being

i nsubordinate to your supervisor, Extra Gang Foreman,

H. Stapleton, which occurred at 12:25 p.m June 10,
198l...in that you failed and refused to return to work on
your pesition...after you finished your lunch.=®

As a prelimnary point discrepancies found in the record between the
materials presented on property and those presented to the Board by either party
in their Subm ssions have been dealt with here by treating the latter as inadm ssible.
buring the handling of this case on property issues were raised as to manner in
whi ch the case was processed and as to the fairness of due process. After a
conpl ete and thorough review of the issues raised, this Board can find nothing
that would be of such gravity to undermine the Claimant's rights. Cainant had
more than sufficient time to prepare a defense as multiple postponements occurred.
He was aware of the charges against him and was well-represented in the case. A
review of the questioning and the conduct of the investigation leads to the determination
that it was not procedurally deficient.
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As to the charge of insubordination for which the Caimant was found
guilty and given a ninety (90) day actual suspension, there is no question as to
his guilt. \Wen the Cainmant was asked if he followed the instructions of his
Supervisors in returning to work he responded, *r did not follow to go back when
they said, but | did go back. Not when they said, no*. Wile nuch is mde of
the reasons for Clainmant's refusal to follow direct orders, such argunents are
not gernmane to the issue at bar. The charge is insubordination and there is no
support for the Claimant's right to such authority as to decide how long a |unch
break to conplete before returning to work. Even if the Supervisor was totally
wi t hout Agreement support for his actions, daimnt was obligated to obey Rowand
grieve later. Claimant chose to take it upon hinself to determne the end of his
br eak. In refusing a direct order from his Supervisor he engaged in behavior
whi ch could not be tolerated or ignored by Carrier, because of the nost serious
inplications it has to the maintenance of order. As such, Carrier's decision to
suspend rather than dismss cannot be considered excessive in view of the facts
before this Board. |Insubordination has often resulted in dismssal (Third Division
Awar ds 21059, 20770, 20651). As such, this Board denies the claim

FINDINGS: The Third Division of the Adjustnment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole record
and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute' are respectivel:
Carrier and Employes within the meaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was not viol ated.

A WA R D

d ai m deni ed.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: _4%52/

Nancy J. - Executive Secretary

Dated at Chicago, Illinois, this pgip day of February 1985.



