NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Number 25346

TH RD DI VI SI ON Docket Nunber MS-25271
Ceorge S. Roukis, Referee
(G. W Wod

PARTI ES TO DI SPUTE:
(Burlington Northern Railroad Conpany

STATEMENT OF CLAI M "Claimof G W Wod on Burlington-Northern, Inc

by G W Wod who was displaced on March 24, 1983 from a position which is
excepted from'the rules of displacenent and was reinstated on June 2, 1983 for
reasons independent of Burlington-Northern's denial of Mr. Wod's grievance; in a
matter that has a very reasonable liklIihood of recurrence

G W WOOD PETITIONS the National Railroad Adjustnent Board for an opinion
and a declaration of this claimant's rights under the Agreenent herween Burlinoton-
Northern, Inc. and the Craft and C ass of Enployes represented by the Brotherhood
O Railway,, Airline and Steanship derks, rFreijght Handl ers, Express and Station
Employes upon the PARTI CULAR QUESTIONS:

Can a permanent position--excepted fromthe rules of
di spl acenent--be displaced by a former enploye .
a. who resigned the position due to disability
and received a disability annuity?

b. who owned and operated a notel in pursuit of a
new career subsequent to his retirement due to
disability?

Petitioner waives oral hearing and subnits this claim upon brief alone."

OPINION OF BOARD: In this dispute Claimant seeks an interpretative decision with
respect to his rights under the Controlling Agreenment. He
argues that he was wongfully displaced on March 24, 1983, from Position No.3 in
Carrier's Comunication Control System |located at Springfield, Mssouri. In
effect, he contends that a forner enploye, who in this instance previously occupied

a pernmanent position that was exenpted from the rules of displacenent, inproperly
di splaced himvia a displacement chain inpact on the aforesaid date. He asserts
that permtting this displacenent to occur in this fashion violated the Controlling
Agreenent since the person had effectively resigned on Septenber 8, 1979, for
reasons of disability, and thereafter owned and operated a motel. The other

enmpl oye occupied the position of Wre Chief Network Supervisor at the time of his
resignation.

Carrier contends that when the other enploye resigned from his position,
he did not relinquish seniority and other enploynent rights. |t avers that he
only resigned fromthe Wre Chief Network Supervisor Relief Position and, as
such, he was carried on the Seniority Roster during his entire tine of disability.
It argues that upon recovery fromhis disability he was permitted to return to
service under the provisions of Rule 24, and possessing greater seniority, he
di splaced on Relief position No. 1. The incunbent of this position displaced him
on Position No. 3.
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In addition, Carrier mamintains that the instant petition is procedurally
defective since it was not handled on the property pursuant to Section 153 First
(i) of the Railway Labor Act, 1934, as Amended. Specifically, it asserts that
failure to hold the customary on situs discussion conference bars an appeal to
the National Railroad Adjustment Board. It cited several Third Division rulings
to support its position. (See Third Division Award Nos. 23448, 23023, 22646,

22629 and 22311 et al.)

In our view of this case, we concur with Carrier's procedural position.
Consistent with the decisional holdings of the Board, a discussion conference is
an indispensable part of the claim handling procedure, and we have considered
this requirement to be a nandatory dispute settlenent step. Numerous Awar ds of
this Division have held that it lacks jurisdiction where a claim has not been
handl ed in the usual nmanner in accordance with the applicable provisions of the
Rai | way Labor Act. In particular Section 2, Second, which requires that a conference
be held on all disputes, and Section 153 First (i) which requires that grievances
be handled in the usual nmanner up to and including the Chief Operating Oficer.
are clear and supportite statutory authority. In predecessor cases where a O ai mant
failed to request a conference prior to the submttal of a claimto the Board, we
held this procedural omission to be a fatal flaw and disnissed the claim we
cannot deviate fromthis judicial standard nor read into the law a flexible and
variant interpretation. The claimherein was not conferenced on the property
prior to its appeal to the Board, and it is without standing. In Third Division
Awar d No. 22646, we stated in part that:

" The absence of an on-property conference in this case
is a fatal flaw and is sufficient justification for
di smi ssal . "

This decision is on point herein and the claimis dism ssed.

FINDI NGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the EBmployes involved in this dispute are respectively
Carrier and Employes within the neaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the claimis barred.
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A WA RD

G aim dismssed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attast:
Nancy J,/Dever - Executlve Secretary

Dated at Chicago, Illlnms, this 15th day of March 1985.



