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TH RD DI VI SI ON Docket Number Mw-25221
Edward L. Suntrup, Referee

(Brot her hood of Mi ntenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Southern Pacific Transportation Conpany (Western Lines)

STATEMENT OF CLAIM Claim of the System Conmittee of the Brotherhood that:

{1} The Carrier violated the Agreement when it inproperly renoved A
R Sanchez fromthe foreman's seniority roster on Septenber 8, 1981 (Carrier's
File Mofw X-223).

(2) daimant A R. Sanchez's seniority as foreman shall be restored as
of August 29, 1978 and he shall be conpensated for all wage |oss suffered.

OPINION OF BOARD: A claimwas filed on Qctober 19, 1981, by the Organization

on behalf of the Claimant, A R Sanchez. by the District
Chairman of the Brotherhood. The claimalleges that the Carrier was in violation
of the current Agreenent when it allowed a junior employe to displace the daimnt
from his assigned position as Foreman, Extra Gang No. 32, Palmdale, California.

The instant dispute centers on the correct seniority date of the C aimant
in the Foreman's Class. Prior to Septenber 8, 1981, the Claimant was ill for
some three ¢3/) nonths and was on sick |leave during that tinme. Upon reporting to
the Carrier's Division Engineer's office at Bakersfield, California on Septenber
8, 1981, he was told by that office that he would not be able to return to his
former position pursuant to the Rules but that he was being assigned to a Foreman's
position on Extra Gang No. 32 at Paimdale, California. Since the Caimant apparently
did not wish to accept this assignnent he relinquished it and in so doing al so
relinquished his seniority date of Cctober 29, 1978, in that Cass. After an
apparent change of mind the Caimnt then bid on the Extra Gang No. 32 Forenan
vacancy and in so doing established a new seniority date in that C ass which was
Septenber 23, 1981. Shortly after this the Carrier then permtted dnother employe,
M. M P. CGonzalez, with a seniority date of Septenber 4, 1979, to displace the
C ainmant as Foreman of Gang No. 32. This caused the Claimant to bump down and
di spl ace a Laborer on Extra Gang No. 25.

As noving party the burden of proof is on the Oganization in the instant
case to show that the Carrier either coerced the Jaimant into relinquishing his
seniority date in the Foreman's Class on Septenber 8, 1981, or to prove that the
Carrier was in some other manner in contravention of the current Agreenent wth
respect to the dispute at bar (Second Division Awards 5526, 6054; Third Division
Awar ds 18863, 19670). A search of the record fails to show that the Organization
has met that burden. Under Rule 7 of the current Agreement the Claimant forfeited
his seniority in the Foreman Cl ass on Septenber 8, 1981, when he signed Form 011-
141-1 (M of w&s). This Rule states the foll ow ng:
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"Pronotions - Enployees declining pronotion shall not |ose
their existing seniority, but enployees who elect to remain
in a lower class when their seniority in a higher class
shoul d be exercised under other rules of this Agreenent
shall forfeit their seniority in such higher class."

What apparently happened is that the Cainmant sinply changed his mind sone two
(2) weeks after relinquishing his right to the Extra Gang No.32 Forenman position
under Rule 7. Wen he later decided to accept the position in question he had

al ready applied, however, the provisions of Rule 7 cited above. As an additional
point, the Organization also contends that the signing of Form 011-141-1 on
Septenber 8, 1981, was null and void in either case since the Caimnt was not
the nost senior employe eligible for the Extra Gang No. 32 Foreman position under
Rule 1o(c} of the current Agreenent. This Rule reads in pertinent part:

"No Applications Received - (c) Were positions and
vacanci es are advertised under the provisions of this

rule and no applications are received, the senior enployee
in a class who has displaced in a |ower class or is out

of service account force reduction shall be assigned."

The Board can find nothing in the record by way of substantial evidence to show
that the Caimant was not the enploye to whom this contract provision was applicable
when he returned to work on Septermber 8, 1981, after the Extra Gang No. 32 Foreman's

» position had been bulletined and after it had not been, up to that point, bid on.
The instant claim cannot be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Enployes within the meaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein;, and

That the Agreement was not viol ated.
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Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Nanc ver - Executive Secretary

Dated at Chicago, Illinois, this 15th gayof March 1985,



