NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nurmber 25369

THRD DI VI SION Docket Nunber MM 25242
CGeorge 5. Roukis, Referee

Brot herhood of Maintenance of WAy Employes
PARTI ES TO DI SPUTE:

:
(The National Railroad Passenger Corporation
¢ (Antrak) - Northeast Corridor)

STATEMENT OF CLAAM O aimof the Systemcommittee of the Brotherhood that:

f1) The thirty (30) days of suspension imposed upon Foreman T. J. Love
for alleged violation of #rule D*, 'Rule E*, "Rule G*, "Rule A" and "Rule L" on
Septenmber 24, 1981 was arbitrary, capricious, unwarranted and on tke basis of
unproven charges (System Docket 2950).

(2) The clainmant's personal record shall be cleared of the charges
| evel ed against him and he shall be conpensated for all wage |oss suffered.

OPI NFON OF BOARD:  An investigation was held on Septenber 29, 1981 pursuant to

Agreenment Rule 31 to determine whether Caimnt was guilty of
the cited specifications s-et forth in Carrier's trial notice of Septenmber 25,
1981. daimant was occupying the position of Carpenter Foreman at the tine of
the notice. In particular, Claimant was charged with the follow ng offenses:

"Violation of Artrak Operating Rules and Instructions A¥T-1, Rule D,
reading in part: 'Enployees nust devote thenselves exclusively to the
Conpany's service while on duty.'

Violation of Anmtrak QOperating Rules and Instructions AMI-1, Rule E,
reading in part: '...participatingin any...unauthorized activity while
on duty is prohibited .

Violation of Amtrak Qperating Rules and Instructions AMr-1, Rule G
reading in part: *EBmployees...while on duty are prohibited from
possessing, using or being under the influence of alcoholic beverages...'

Violation of NR P.C. Rules of Conduct, Rmule #, reading in part:
'Employees must take every precaution to guard against |oss and damage
to the Conpany property from any cause'.

Violation of NRP.C. Rrules of Conduct, Rule L, reading in part:
'Employees shal | not...be absent fromduty...without proper authority'.

Specification: In that on September 24, 1981, at approximtely 10:05
a.m, you were observed to be in violation of the above at the 4 D's
Bar | ocated near the corner of 8th and Market Streets, MarasHook,

Pa. =
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Based on the investigative record, Camntwas notified by |etter dated Cctober

20, 1981, that he was assessed discipline of thirty (32¢) days suspension, and
i medi ate disqualification as Foreman and Assistant Foreman. This disposition

was appeal ed.

In defense of this petition, Oganization argues that Caimant did not
commt any of the offenses delineated inthe trial notice while he was inside the
4 D's Restaurant-Bar on September 24, 1981. Caimant asserts that he was not
derelict in his duties or unmndful of his responsibilities since this public
eatery was the only reasonably located facility that had adequate restroom
facilities for his femal e crew menber and sufficient parking space for the large
truck that was assigned to the crew. O ainmant denies ingesting any alcoholic
beverage prior to the time he was taken out of service at approximately 10:05
A.M on Septenber 24, 1981: and aesthat he did not fail to take every precaution
to guard against |oss or damage to Carrier's property. It is Claimant's position
that under the specific circunmstances that morning, it was not unreasonable or
inpractical to use the restroomfacilities and telephone at the 4 D S Restaurant-

Bar.

Carrier contends that the facts unm stakably show that O ai mant was
unattentive t0 his duties when he was in the 4 Ds Restaurant-Bar. It asserts
that while he was sitting at the bar with four of his crew nenbers, one of his
crew was al so standing at some sort of electronic nachine and two other crew
memkerswer e on the far side of the machine playing a game of pool. This account
of the crew s location and activities was provided by Carrier eyew tnesses. Carrier
avers that notwithstanding Cl aimant's assertion that trucks are left unattended
"everywhere on the railroad., the daimant's truck wsnot on railroad property,
and by his admssion, he acknow edged it was left unprotected on the street.
Carrier maintains that Caimant's defensive posture is merely self-serving sophistry
since the 4 D's Bar was not the closest facility with a telephone, nor the only
facility W th adaquate restrooms or convenient parking. Instead, it argues that
the 4 D's Bar, which was owned by the father-in-law of one of his crew nenbers,
provided an ideal |ocation for inpermssible relaxation.

In our review of his case, we agree with Carrier's position. Cose
analysis of the investigative transcript clearly establishes that Oainmant's
presence and activities pattern in the 4 D's Restaurant-Bar was unauthorized and
totally unrelated to his normative job duties. In essence, we find no plausible
basis to justify Claimant's decision to go to the 4 Ds Restaurant-Bar. O her
restroomfacilities were readily available el sewhere that could have been used to
accommodate the needs of tecrew Caimant's location at the bar and the
engagenent of several of his crewin recreational activities does not indicate a
monent ary workhi atus. Even assum ng arguendo that adequate restroomfacilities
were unavail able at contiguously located rail situses, the use of the restroons
at the 4 psRestaurant-Bar would not necessitate the rel axed recreational
activities observed by Carrier wtnesses. The relationship between the crew s
needs and what in fact actually occurred, is incongruent. W areewith Carrier
that the truck was not left secure and protected as required by Rule 8, and find
t hat  Claimant was palpably rem ss by hi s unaut hori zed deportnent. In view of
Caimant's serious dereliction on September 24, 1981, and his prior fifteen r15)
day suspension for damaging Antrak property in 1979, we are conpelled by this
record to sustain Carrier's disciplinary suspension herein. |t was neither
| mproper not excessive under these circunstances. \Wile his disqualification as
a Foreman or Assistant Foreman is not before us as a correlative adjudicative
issue, we believe it would be unfair to preclude him permanently from occupying
such a pesition and recommend that he be accorded consideration for a Foreman or
Assistant Foreman's position when such positions are avail able.
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FINDNGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and tke Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Actas

approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
dispute involved herein; and

That the Agreenent was not viol ated.
AWARD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest, . 4&%/
Nancy . ZFver - Executive Secretary

Dated at Chicago, Illinois, this 29th day of Mrch 1985




