NATI ONAL RAI LROAD ADJUSTMENT BQARD
Awar d Number 25372

THRD DIVISION Docket Nunber CL-25213

Edward L. suntrup, Referee

(Brotherhood of Railway, Airline and Steanship O erks,
{ Freight Handl ers, Express and Station Employes

PARTI ES TO DI SPUTE: (
(The Chesapeake and Chi o Railway Company

STATEMENT OF cam camof the System Commttee of the Brotherhood (G.-9774) that:

Caimmwmwl - AVv-1070 (Carrier File CC 180951

la) Carrier violated the Cerks' Agreement, particularly letter agreenent
dated January 24, 1968 and Menorandum Agreenent effective January 25, 1968, when
they failed and/or refused to apply the protective provisions set forth therein
to Cerk NN W Taylor who was placed in a worse position as a result of positions
being abolished and/or work transferred effective March 4, 1981.

I b) Carrier shall now be required to reconpute Cerk Taylor's protective
benefits as provided in the January 24 and 25, 1968 Agreenments and allow O erk
Tayl or the difference between those protective benefits allowed and those which
shoul d have been allowed beginning March 4, 1981 and extending for the term
provided in the 1968 Agreenents.

CaimMNo. 2 - W1071 (Carrier File CG 18096)

fa) Carrier violated the Oerks' Agreenent, particularly letter agreenent
dated January 24, 1968 and Menorandum Agreenent effective January 25, 1968, when
they failed and/or refused to apply the protective provisions set forth therein
to derks G wmPauwels, J. F. Vinet and J. T. Ganble who were placed in a worse
position as a result of positions being abolished and/or work transferred effective
March 4, 1981.

{b) Carrier shall now be required to reconpute Cerks Pauwels, Vinet
and Ganble's protective benefits as provided in the January 24 and 25, 1968 agreenents
and allow themthe difference between those protective benefits allowed and those
whi ch shoul d have been al |l owed beginning March 4, 1981 and extending for the term
provided in the 1968 Agreenents.
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CaimMNo. 3 - HV-1072 (Carrier File CG 18097)

fa) Carrier violated the Clerks' Agreement, particularly letter agreement
dated January 24, 1968 and Menmorandum Agreenment effective January 25, 1968 when
they failed and/or refused to apply the protective provisions set forth therein
to Cerks R E. Hayes, C L. Sweat, D. G Stoner, mJ. Sayen, M A Gatzke,
Robert rzambdin, Jr., R E Schultz, R aSaffle and AP. yvockey who were placed
in awrse position as a result of positions being abolished and/or work tansferred

ef fective March 4, 1981.

(b) Carrier shall now be required toreconpute C erks Hayes, Sweat,
Stoner, Sayen, Gatzke, Lambdin, Schultz, Saffle and Yockey's protective benefits
as provided in the January 24 and 25, 1968 agreenents and allow themthe difference
between those protective benefits allowed and those which shoul d have been allowed
begi nning March 4, 1981 and extending for the termprovided in the 1968 Agreements.

OPINFON OF BOARD:.  The instant case deals with three (3) separate Clains identified
as Hv-1070 (Carrier File cc-18095), HV-1071 (Carrier File cGe=-
180961, and HV-1072 (carier File CC- 180971 which are nearly identical and which
are herein being handl ed as one issue before the Third Division of the National
Railroad Adjustment Board. The Cains allege that the Carrier violated the Cerk's
Letter Agreement dated January 24, 1968, and the Menmorandum Agreenent dated
January 25, 1968, when it refused to apply the protective provisions of such to
the O aimants who were, because of this action on the part of the Carrier, placed
in worse position as a result of positions being abolished and/or work transferred
on March 4, 1981. The thirteen (13) Mdmbersof the Brotherhood who are d ai mants
inthis case are identified by name in the three ¢3} Cainms under the Statenent

of Claim cited above.

Carrier first argues that the clainms should be dism ssed on procedural
grounds because the original clains were changed, on appeal, during their handling
on the property. wevidence has been submtted to prove that the claims subnitted
were not the sane as initiated on the property. Therefore Carrier's procedural
argument cannot be sustai ned.

On nerits the instant case centers on whether the O ainmants' protective
benefits beginning March 4. 1981, are covered by the Letter and Menorandum of Agreenent
dated January 24 and 25, 1968, or by the moterecent Protective Agreeement dated

July 1, 1980.
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In its arguments on property the Organization cites Article I, Section
5 of the July 1, 1980, Protective Agreement which states the follow ng:

*Nothing i n this Agreenent shall be construed as depriving
enmpl oyees eligible for benefits hereunder of benefits pro-
vided under any other protective agreenent; however, there
w1 be no duplication or pyramiding of benefits between

this and other agreenents. In instances where this and

ot her protective arangements or agreenents are applicable

to an enployee, the Carrier wll notify such enployee in
witing of the options available wth respect to the benefits
of this Agreenent or other protective arrangenents or agree-
- , and such enployee wll have fifteen (15) days there-

after to signify in witing which protective agreenent or
arrangenents will apply.* (Enphasis added)

It is the position of the Organization that this Agreement Article makes it clear
that the 1968 Agreenent was notcancelled and that the employes should have a
choi ce between the benefits provided by the 1968 or the 1980 Agreenents.  The
Organi zation further cites the Memorandum of Agreenent between the parties dated
February 18, 1981, which was signed pursuant to the Carrier's notice dated
Septenmber 18, 1980, wherein the Carrier advised the Oganization of four (41
phases of changes anticipated preparatory to the establishment of a Termna
Service Center at \albridge, Chio, and the need for inplenenting agreenents to
cover these phases. The February 18, 1981, Menorandum of Agreement dealt specifically
with Phase IIl, effective on that date, and Phase IV, effective on March 4, 1981
At paragraph ¢5.} the February 18, 1981, Menorandum states the follow ng:

=The beneficial and enpl oyee protective provisions of
the Protective Agreement effective July 1, 1980 are
her eby adopted and made a part of this Agreenent as
fully as if they had been specifically stated herein.
(Emphasi s added)

In ot her words, according to the Organization, theFebruary 18, 1981, Menorandum
of Agreement incorporated the July 1, 1980 Agreenent into it ®as fully as if

(the protections therein! had been specifically stated herein., it a fortior
included all of the 1980 Agreenent, including Article 1, Section 5 cited above
whi ch provided the enployes herein party to this case the choice between the 1980
and the 1968 protections.




Awar d Nunber 25372 Page 4
Docket Number CL-25213

The position of the Carrier is that the intent of Article I, Section 5
of the July 1, 1980, Agreenent nust be understood in the context of the Carrier's
letter to the Organization date&February 6, 1981, and in the context of the
| anguage of the July 1, 1980, Agreenent taken as a whole.

The letter of February 6, 1981, states the follow ng:

"This will confirmour understanding and agreenent
that the protective benefits provided in the letter of
under standi ng dated January 24, 1968 (so-called Cklahoma
Conditions) will be applied to those enpl oyees affected by
i npl ementation of the Menorandum Agreenent effective
February 18, 1981 who are not covered by the provisions of
the Stabilization Agreenent revised effective July 1, 1980.
It was further understood that the benefits provided herein
will only be applicable for the length of time set forth
in such Conditions but will not exceed the individual
enpl oyee's length of service with the Carrier.=

This letter, per se, does not contradict the conbined |anguage found in Article
I, Section 5 of the July 1, 1980 Agreement and Paragraph (5., of the Menorandum
of Agreenment effective February 18, 1981, as the Organization correctly holds
The Board does not find the February 6, 1981, letter persuasive with respect to
denial of the claim In this respect, however, the Carrier itself asserts that
"we do not rely solely upon the February 6, 1981 letter as being supportive to

our position”.

The carrier further relies on the |anguage of Article VII, Sections 1
and 4 of the July 1, 1980, Agreenent in sportof its position. These Sections

state the follow ng:

*any nmerger agreenent now in effect applicable to the nerger
or two or more carriers, or any job protection or enploynent
securityagreenent wh.ich by its terns is of general system~
W de and cantinuing application, or which is not of genera
system-wide application but which by its terns woul d apply
in the future, may be preserved by the employee represen-
tatives so notifying the carrier wthin sixty days fromthe
date of this agreement, and in that event this agreenent
shiall not apply on that carrier to enployees represented

by such representatives.
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*Were prior to the date of this Agreenent the Wshington
Job Protection Agreement (or other agreements of simlar
type whether applying inter-carrier or intra-carrier) has
been applied to a transaction, coordination allowances

and displacement allowances (or their equivalents or counter-
parts, if other descriptive terns are applicable on a
particular railroad) shall be unaffected by this agreenent
either as to anount or duration, and allowances payable
under the said Washington Agreement or simlar agreenents
shall not be considered conpensation for purposes of deter-
m ning the conpensation due a protected enpl oyee under

this agreement.' (Emphasis added)

Since none of the employes who are Claimants to the instant case filed within
sixty r60) days fromthe date of the July 1, 1980, Agreenent for protections
under Article VII, Section 1 of the sane with respect to the 1968 Agreement it is
the position of the Carrier that such protections were forfeited and that the
sole Agreenment now in effect for the Claimants is that of 1980. Further, it is
the position of the Carrier that:'

*{s)ection 4 of the same Article VII of the Enployees
Protective Agreenent of July 1, 1980 did, however, preserve
di spl acenent al | owances in effect prior to the July 1,
1980 Agreenent as a result of agreenment of a type simlar
in nature to the Washington Job Protection Agreenent,

whet her applying inter-carrier or intra-carrier but only
for the duration of such displacenent allowances and
further such allowances would not be considered as conpen-
sation for purposes of determning the conpensation due a
protected enpl oyee under the July 1, 1980 Enpl oyees' Pro-
tective Agreenent.. (Emphasisin original)

The response of the Organization is that both Sections 1 and 4 of Article
VIl of the July 1, 1980, Agreenent were brought forth verbatimfromthe ol d February
7, 1965, Agreement and as such can have no application to the 1968 Agreenent
because the latter was negotiated after the 1965 Agreement and ®all interpretations
of the ol d agreenment are carried forward into the new (1980) agreenent when such
Is verbatim unless there is a declared intent to the contrary=

The crux of the instant dispute centers on this latter assertion by the
Organization. If, in fact, Sections 1 and 4 of Article VIl are to carry forward
the meani ngs which they had in the Agreement fromwhich they were verbatimlifted,
as old Article VI, Sections 1 and 4 of that Agreenent of February 7, 1965, their
applicability to the instant dispute can be dismssed. There is no factual dispute
that the Sections of Article VIl of the 1980 Agreement at bar are, verbatim
Sections by the sane nunber fromArticle VI of the 1965 Agreenent. \Wat evidence
Is there with respect to their neaning? Precedent fromthe Third Division of the
National Railroad Adjustnment Board contains a nunber of Awards which have dealt
with the issue of the meaning of contract |anguage when it is brought forth verbatim
by the parties froma prior contract. In two Awards dealing with this O ganization
but another Carrier, this Division of the National Railroad Adjustment Board has
denied claims wherein the Organization argued, in those clains, exactly the opposite
of what it is arguing here with respect to the meaning of Rules which are transferred
verbatim from one contract to another. The Board has closely studied both of
these Awards and the reasoning therein contained applies correctly to the instant
case. The nore recent of these Awards. quoting the ol der one, states the follow ng:
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*we think the rule is that where a portion of auwriten
contract is carried forward verbatiminto a new contract
all interpretations of the old agreement are carried
forward into the new unl ess there be a declared intent

to the new contrary:  (Third Division Awards 2679, 22038)
(Enmphasi s added)

That the parties thensel ves agreed to such an arrangenent is further supported by
the | anguage they negotiated in Rule I X Section 1 of the July 1, 1980 Agreenent.

Thi s reads:

»¢i)t it understood and agreed that where a section of this
Agreement 1s 1dentical to a section of the February 7, 1965
Job Stabilization Agreement, any Interpretations to such

I dentical sections entered Into between the parties signatory
to sald February 7, 1965 Agreenent shall be applicable.”
(Enphasi s added)

A study of the record shows considerable variance on the part of the

parties with respect to their intent concerning the meaning of various Sections
of the July 1, 1980 Agreement. They may wish to address these issues at future

rounds of

negotiations. The role of this Board, however, is to interpret contract

| anguage of record (First Division Award 21459; Third Division Awards 13491,
17474, 21265). (On the basis of record evidence, the instant Cains are sustained.

FI NDI NGS:

The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively

Carrier and Employes W thin the meaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the

di spute invol ved herein; and

That the Agreement was violated.

A WARD

O ai ns sustai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: ‘z ,4&‘-“
Nancy J. v - Executive Secretary

Dated at

Chicago, Illinois, this 29th day of March 1985.

—



