NATI ONAL RAI LRCAD ADJUSTMENT BOARD
Award Nunber 25375

THRD DIVISION Docket Nunber CL- 24497

W S. Col eman, Referee

(Brotherhood of Railway, Arline and Steanship Cerks
( Freight Handlers, Express and Station Employes

PARTI ES TO DI SPUTE: (
(Baltimore and Chio Railroad Conpany

STATEMENT OF CLAIM Caim of the System Cormittee of the Brotherhood
(GL-9581)t hat :

"I, Carrier violated the effective Cerk-Tel egrapher Agreenent
when, on March 19, 1980. it inposed discipline of ten r10) days suspension
from service upon Cerk-Qperator E. E Eberts following an investigation held
on February 29, 1980, and

2. As a result of such action, Carrier shall now be required to
rei nburse clamante. E. Eberts eight (8) hours' pay for the dates of March
25, 28, 29, 30, 31 and April 1, 1980, account his suspension from Carrier's
service March 25 through April 1, 1980.'

OPINION OF BOARD: On February 26, 1980, Caimant Edgar E. Eberts, a

C erk-QOperator working at the po Tel egraph Ofice in Chillicothe,
Chio, was instructed toattend an investigation into charges filed against

himin conjunction with his responskility in the |oss of a Carrier radio and

his subsequent failure to report it mssing for eight days, As a result of

that investigation, Caimant was assessed a 10 days' actual suspension.

Carrier maintains that Caimnt received a fair and inpartial
investigation and was not denied due process under the Agreenent, as the
Organi zation al |l eges, because the charge letter did not contain a specific
Rule violation. Further, there was anple evidence adduced to support O aimant's
guilt and to prove Caimant's negligence in the | oss of a $2,000 radio. O ai mant
prof essed ignorance concerning the proper handling of radios |acks credibility
and is not a proper excuse. Caimant's delay in reporting the |oss inpeded
Carrier's efforts to locate the mssing item It nmust be concluded that the
di scipline inposed was |enient under the circunstances.

The Organization argues that Caimnt, atwenty-year employe With
an inpeccable record, was not responsible for the radio in question or for
its disappearance and that he was not aware of the Rul e under which he was
charged.  Caimant was deni ed basic guarantees of due process, under the Agreenent,
and his discipline should be rescinded.
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The transcript of the investigation has been made a part of the
record of this case. A review of the transcript reveals that C aimant was
afforded a full and inpartial hearing and that he was guilty as charged. The
original charge letter issued to Caimant provided himw th anple opportunity
to develop a defense and net the test of specificity required by Agreenent.

The al l egation that O ai mant was deni ed due process, under t he Agreement, because
the discipline letter referred to Radio Operating Rule 61 while the charge
notice did not, and that he was ultimately charged with the violation of a

Rule with which he was unacquainted is not persuasive. Both docunents refer

to the same infraction and it cannot be alleged that COainmant was subject to

two different sets of charges. Further, this Board cannot believe that C aimnt,
an employe of twenty years, would not know that he was required to exercise

due care in regard to Carrier equiprment wth which he was entrusted.

In the final analysis, the Hearing Officer concluded, based on a
preponderance of substantial evidence, that Caimant did bear a responsibility
in the loss of the radio and did fail to report its loss in a tinely fashion.
This Board finds no reason to dispute that decision. Gven that the discipline
imposed is neither arbitrary nor capricious, the penalty assessed nust stand.

FI NDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Enployes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not violated.
AWARD

Cd ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BCARD

g By Order of Third Division
Attest: % Z

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois this 15th day of April 1985.



