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TH RD DI VI SI ON Docket Nunmber NW 25134
Ceorge S. Roukis, Referee
(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE. (
(The Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT OF ciam: O aimof the System Conmttee of the Brotherhood that:

1) The Carrier violated the Agreenent when it assigned junior Trackman
T. L. Shipley to fill a tenporary vacancy as wel der hel per at Fort Madison,
| owa begi nning Novenber 28, 1981 instead of calling and using Trackman G W
G osekenper who was senior, available, willing and qualified to fill that vacancy
(SystemFil e 20-40010-821/11-2340-40~11).

(2) Because of the aforesaid violation, ?Trackman G W G osekenper
shal | be conpensated for all wage |loss suffered including eight (8} hours of
pay at the welder helper's tine and one-half rate for Novenmber 28, 1981.

OPINLON OF BOARD:  Organization contends that Carrier violated the Letter of
Under st andi ng dated Novenber 9, 1977, also entitled Appendix
No. 14 when it assigned a junior trackman to fill a tenporary el der Hel per's

vacancy at Fort Madison, [owa on Novenber 28, 1981. It is Organization's
position that Carrier was required to permt the senior trackman on the gang
nearest the location of the tenporary vacancy to fill the Wl der Helper's

vacancy on Novenber 28, 1981, consistent with the Fourth Paragraph of Appendix
No. 14, when the regular incunbent of the position was unable to perform wel der
hel per services. Organization argues that notw thstanding that said work was
required on an overtine basis and Novenber 26, 1981 was not a regular work day

of the incunbent, it was neverthel ess a vacancy assignment necessitating the
application of Appendix No. 14. Caimant acknow edges that he relinquished

Goup 6 Wlder and Hel per seniority on March 10, 1983, and acknow edges that he
had not filed a request indicating his desire to protect a Goup 6, Cass 3
tenporary vacancy; but asserts that paragraph 4 of Appendix No. 14 does not
require an enployee to hold seniority in Goup 6, Cass 3 as a prerequisite
condition for filling tenporary vacancies in this category. Mreover, O ganization
mai ntains that paragraph 3 of Appendix No. 14 requires Carrier to canvass the
trackmen in the gang nearest the location of the tenporary vacancy to ascertain

i f any of the trackmen desire to establish seniority in Goup 6, Cass 3 and
absent positive responses, Carrier is required, pursuant to paragraph 4, to
permt the senior trackman on the gang nearest the tenporary vacancy to fill

the vacancy. For purposes of clarification, we are referencing verbati m Appendi x
No. 14.

"Letter of Understanding Dated Novenber 9, 1977

This will confirm our discussion in conference at Chicago on Novenber
3, 1977, concerning the protection of tenporary vacancies of thirty
(30) cal endar days or less occurring in Goup 6, dass 3 (Wlder

Hel pers), when there is no employe wWith Goup 6, Cass 3 seniority
available to protect the tenporary service.
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»puring the aforementioned discussion, it was agreed that in such cases,
said tenmporary vacancies that are to be filled may be filled by pronoting
the senior qualified trackman on the Gand Division with an application
for seniority in Goup 6, Cass 3, on file with the Assistant General
Manager - Engi neeri ng.

In the event there are no such applications on file, said tenporary
vacancies that are to be filled, may be filled by canvassing, in
seniority order, qualified trackmen on the gangnearest the location On
the Division where the temporary vacancy exi sts to determne if any of
sai d trackmen desire to establish seniority in Goup 6, Oass 3.

In the event there are no qualified trackmen on said gang who desire to
establish seniority in Goup 6, Cass 3, the senior trackman nearest the
| ocation on the Division where the tenporary service is required, who
desires to protect the tenporary service wthout establishing seniority
in Goup 6, Cass 3, will be permtted to protect such tenporary service,
pending availability of an employe who holds seniority in Goup 6, O ass
3 or pronotion of a trackman pursuant to the provisions of the second or
third paragraph hereof. A trackman who perforns tenporary service as a
wel der hel per under these conditions will bepaid the Wl der Helper's
rate while performng such service, but will not establish seniority in
Goup 6, Cass 3."

Carrier disputes there was a vacancy on the Wl der Helper's position
since the assignnent did not occur on one of the regular work days of the incunmbent.
It asserts that the declination of overtime service by the incunbent did not create
a vacancy as that termis comonly understood, and, as such, Appendix No. 14 is not
controlling. It asserts that under Rule 337f) of the Rules Agreement it had the
option to assign the work here involved to senior qualified and avail able wel der
enpl oyees off in force reduction or working in a |ower class who otherwise did not
have 40 hours of work that week. It argues that even assum ng arguendo that a
vacancy was present, Caimnt would not have been entitled to the overtine vacancy
since he had not made an application for seniority in Goup 6, dass 3 and was not
the senior trackman on the Fort Madison Track Section. It notes that Caimnt and
the junior trackman both indicated that they did not want to establish seniority in
the Goup 6, Gass 3 classification, but unlike Caimant who did not express a
desire to protect tenporary vacancies wthout establishing seniority, the junior

trackman expressed such a desire. In fact, it observes that the junior trackman
was used on prior occasions to fill the welder helper's position herein wthout
conplaint. It is Carrier's position that its actions were proper and in accordance

with Appendix No. 14 and the Schedul e Rul es agreement.
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In our review of this case, we concur with the O-ganization's position
that Carrier failed to develop on the property its argunents that the overtime
service herein was not a tenporary vacancy. The argument was not fully devel oped
until Carrier transmtted its Bx Parte Submission to the Division. W do note,
however, that Carrier previously utilized the junior trackman in accordance with
Paragraph 4 of Appendix No. 14, and his assignnent herein was predicated upon the
Novenber 9, 1977 Letter of Understanding. It was not based upon Rule 33¢£) of the
Schedul e Rules Agreenment. Accordingly, while there is no evidence that senior
qual i fied trackmen had filed applications for seniority in Goup 6, Class 3 with
the Assistant General Manager = Engineering and no evidence that there were nore
senior qualified trackmen on Caimant's gang, who if canvassed woul d have expressed
a desire to establish seniority in the aforesaid classification, it would be
contrary to Cainmant's previously expressed decision to relinquish such seniority
to conclude that he desired to establish seniority in Goup 6, Cass 3. In fact,
his disinclination to challenge the junior trackman's past assignnents reinforces
his intention. Since Paragraph 4 of Appendix No. 14 is thus applicable herein, we
must conclude that the junior trackman was properly assigned to the tenporary
Vel der Hel per vacancy on Novenber 28, 1981. Similar to Cainmant he did not wish to
establish seniority to Goup 6, Cass 3. but unlike Caimnt he expressed a desire
to protect a tenporary vacancy w thout securing such seniority. Under these
circumstances we find no violation of Appendix No. 14.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes Wi thin the meaning of the Railway Labor Act, as approved June
21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

AWARD

d ai m deni ed.

NATI ONAL RAI LRCAD ADJUSTMENT BQARD
By Order of Second Division

“ Nancy J. DEvef~~ Executive Secretary

Dated at Chicago, Illinois, this 15th day of April 1985.



