NATI ONAL rRarrroAp ADJUSTMENT BOARD
Award Nunber 25408

TH RD DI VI SI ON Docket Number MS-25248
Ceorge S. Roukis, Referee
(Gary D. Jones

PARTI ES TO DI SPUTE: [
(Norfolk and Western Railway Conpany

STATEMENT OF CLAIM

"1, The Norfolk and Western Railway Conpany (hereinafter referred to as
"Carrier') violated provisions of the Master Agreement between said Carrier and the
Craft or dass of Employes represented by the Brotherhood of Railway, Airline and
Steanmshi p O erks, Freight Handl ers, Express and Station Employes (hereinafter
referred to as *BRAC*) bearing the effective date of April 1, 1973, as anended,
when it declined Cerk Gary D. Jones' (hereinafter referrred to as C aimant)
request to exercise his rights pursuant to said agreenent.

2. Carrier shall now reinburse Clainmant for all wage |oss suffered, all
expenses incurred (including but not linted to travel, living, moving, cleaning
and laundry) and all loss suffered in the sale of Claimant's residence in Lucasville.
Ohi o.

3. Carrier shall allow Claimant a mnimmof ten working days off with
pay and all his expenses and those of his famly incurred for the purpose of
finding suitable housing for himself and his famly in Roanoke.

4. Carrier shall release Cainant of any and all cost of securing a hone
i n Roanoke (including but not limted to difference between nortgage | oan interest
on home in Lucasville and nmortgage | oan interest on home secured in Roanoke), plus
$5,000.00 to cover incidental expenses incurred in making the involuntary move as a
result of the violation herein specified.

5. Carrier shall allow Claimant to exercise his rights to a position in
Seniority District No. 47 and pay himall wage |oss suffered and all expenses of
what ever nature incurred in connection therewth.

6. This claimshall comrence August 8, 1981, and shall continue until
the violation herein specified is corrected by the Carrier.”

CPINION OF BOARD: Cdaimant entered Carrier's service as a Uerk in the C T. Department,
Scioto Division, Seniority District No. 47 on March 9, 1966. He
cross-bid to a clerical position in the Zone Revision Bureau Accounting Department,
Portsmouth, Chio on June 3, 1968. The latter situs was |ocated in Seniority District
No. 1. According to Rule 3 of the April 1, 1973, Master Agreenent, C aimant was
permtted to accunul ate seniority in Districts No. 47 and No. 1 respectively. MNoreover,
pursuant to Rule 3, Section rd}, a covered enploye was precluded from exercising
transfer, bidding or displacement rights in seniority order to the Seniority District
from which he last transferred, except as provided by this Rule. In essence, an

empl oye affected by force reduction, exercise of seniority rights by another enploye
or his disqualification in the District to which he has transferred nust exhaust

all seniority rights to regular positions in that District before exercising seniority
in his original Seniority District. Rule 3¢(d}is referenced in part as follows:
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»An employe affected by force reduction, exercise of
seniority rights by other employes or his disqualifi-
cation in the seniority district to which he has trans=-
ferred nust exhaust all seniority rights to regular
positions in that seniority district before exercising
seniority in his original seniority district as herein
defined.  Such exercise nmust be made in accordance with
the provisions of Rule 20(dJ}.”

Under date of July 3, 1981, Carrier notified the BRAC General Chairman
that it was transferring two non-protected positions from the Zone Revision Bureau
Portsmouth, Ohio, to the Accounting Departnent at Roanoke, Virginia, on or about
Cctober 5, 1981. Caimant's position was one of these planned transfers. By
letter, dated July 7, 1981, the BRAC General Chairman requested Carrier to del ay
any transfer of positions until Case No. 1 of Special Board of Arbitration was
deci ded. This request was acceded to by Carrier, and | ater when Award No. 1 (Case
No. 1) was fornally consummated by all the menbers of the Arbitration Board on
Novenber 11, 1981, the General Chairman did not further pursue his concern. |n
part, the Special Board of Arbitration held:

"The January 8, 1979 Menorandum Agreenent is not designed
to protect enployees fromthe adverse consequences of
position transfers. it is designed to protect enployees
fromthe disquieting effects of position abolishments.

Any ot her conclusion would vitiate the force and effect of
the April 7, 1965 Menorandum Agreenent and create an

uni nt ended semantical distortion. The 1979 Protective
Agreement was not meant to supplant the 1965 Agreement or
relegate it to a superfluous role. It was nmeant to protect
enpl oyees affected by permanent job abolishnents. In

this case, the sixteen (16} jobs were visibly and unm stak-
ably transferred and the protective provisions of the

April 7, 1965 Menorandum Agreenment were applicable to this
situation.”

Meanwhi l e, C ai mant responded to Carrier's July 10, 1981, notice officially
aprising himthat his position was being transferred to Roanoke, Virginia with the
follow ng answer: (in part)

"Effective August 10, 1981, | will follow nmy transferred
position No. 91 Expert Rate Clerk to CGeneral Ofice
Bui I ding, East Roanoke, VA, under protest. It is ny
position that your referred notice is inproper and violates
the provisions of the January 8, 1979 Menorandum Agreenent
Notwi t hstanding, the notice and contenpl ated transfer
falls squarely with the subject natter in Case No.1

of Special Arbitration Board which was argued before

Dr. George S. Roukis, Arbitrator, during session of the
Board on July 15-16, 1981. In that the decision in

Case No.1 should be forthcomng shortly, it is suggested
that any transfer of positions be del ayed pending rel ease
of the Award."
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The Division herein takes judicial notice that transferred positions were not deened
protected under the January 8, 1979, Menorandum Agreenent. On July 8, 1981, in a
parallel action, Caimnt inforned the Division Supervisor that he was exercising
his seniority to displace a junior enploye who was enployed in the Cerk Supervisor
Material Ofice, Portsmouth, Onio. He noted that his seniority in the District was
March 7, 1966. His transferred position was not |located inthis District. On July
10, 1981, Carrier responded that it could not accept his displacenment notice as he
had not exhausted his seniority in District No. 1, as required by Rule 3 of the
Clerical Agreement. Caimant filed an undated clai mwhich was received in the
Ofice of the Assistant Conptroller - Revenues & Systens on Septenber 24, 1981. He
asserted that the April 1, 1973, Master Agreenent was violated and requested severa
remedi al and nake whol e renedies including the right to a position in Seniority
District No. 47. (See Enployee's Statenment of Claim for conplete test.)

In defense of his petition, Cainmant contends that Carrier violated
Agreement Rules 1, 3, 6, 21, 44, 51 and 70. In particular, he asserts that unless
one of the defining conditions in Rule 3(d) is present, the Rule is inapplicable.
In essence, he contends that he nust exhaust all seniority in the District only if
he is affected by force reduction, exercise of seniority rights by other enployes
or his personal disqualification. It is his position that in the absence of one of
these explicit contingencies, Rule 3¢d) does not prevent him from exercising
seniority in accordance with the Rules of the applicable Controlling Agreement. He
argues that Carrier also violated Rules 21 and 22 when Carrier allegedly failed to
permit himto exercise rights provided by those Rules and Rules 44 and 51. Rule 44
pertains to tenporary assignnents when an enploye is away from his headquarters
point, and Rule 51 requires free transportation for enployes transferred by Managenent
to positions which require a change of residence. In addition, he avers that Rules
1, 6 and 70 were violated. Rule 1 is the Agreement's Scope Rule, Rule 6 refers to
exercise of seniority, and Rule 70 precludes Agreenent changes or nodification
while the Agreenent is operative except as provided by the Agreenent or consistent
with the provisions of the Railway Labor Act, as anended

Carrier raises both procedural and substantive objections. Procedurally,
Carrier maintains that his petition is invalid since he failed to progress the
claimand hold conference with the highest designated Carrier Oficer in accordance
with Section 153, First (i) of the Railway Labor Act, as amended, and the correlative
procedural requirenments of the National Railroad Adjustment Board's Circular No. 1.
It asserts that he failed to perfect his claimon the property as evidenced by its
amendation when submtted to the Board and argues that he failed to cite any Rule
requiring financial relief and assistance in connection with his transfer from
Portsmouth, Ohio, to Roanoke, Virginia.

Carrier contends with respect to the dispute's nerits that Rule 3(d)
clearly requires enployes to exhuast all seniority rights to regular positions in
the incunmbent's present Seniority District before exercising seniority to the
original Seniority District. In the case herein, it avers Claimant failed to
exhaust his seniority in Seniority District No. 1. It argues that the April 1,
1973, Master Agreenent does not grant Claimant the right to displace a junior
enpl oye on his original Seniority District (No.47) when positions are available in
his transferred Seniority District (No. 1).



Awar d Nunber 25408 Page 4
Docket Nunber Ms-25248

In our review of this case, we concur with Carrier's position. \Wile
Claimant's progression of the clai mwas perhaps not an orthodox exanple of a
perfectly appealed grievance, the Board nevertheless finds the claimarbitrable.
As such, we will consider it on its nerits. Carrier's decision to transfer
Claimant's position to Roanoke, Virginia was effectuated consistent with Agreenent
Rule 22. Claimant at the time was not a protected enploye. Rule 22 - Change in
Location of Positions - reads. in part, as foll ows:

When the Conpany changes the location of a position
fromone location to another location within the sanme
seniority district, the enployee affected may nove with
the position or exercise displacement rights in accordance
with the rules of this Agreenent.'

Cl ai mant was not displaced fromhis position for reasons of coordination or force
reduction; his position was nerely transferred to a new situs wWithin Seniority
District No. 1. He was not being transferred to a position necessitating a change
of residence, as this would presuppose by definition a totally new position, and

thus, Rule 51 is inapplicable. Inportantly, Carrier was not barred fromtransferring
his position and he had the option of exercising displacenment rights pursuant to
the Rules Agreenent. He was not protected or accorded rights vis-a-vis this

personnel action under other Agreements. Accordingly, Caimnt could exercise
di spl acenent rights in Seniority District No. 1 or in Seniority District No. 47

consistent with Rule 3(d). Initially, he sought protected benefits under the
January 8, 1979, Menorandum Agreenent, but Award No. 1 of the Special Board of
Arbitration moted any claim under the 1979 Agreement. In his letter of July 8,

1981, he sought to displace a junior employe on the Seniority District wherein he
established his first seniority on March 9, 1966. This was Seniority District No.
47.  Subsequently, when he formally filed a claimon or about Septenber 24, 1981,
he requested Carrier to allow himthe right to a position in Seniority District No.
47. It was a request that was regulated by Rule 3/d). However, in order to
transfer back to Seniority District No. 47, Cdaimant was required to conply with
the specifying criteria of Rule 3(d). This Rule does not estop an enpl oye from
exercising displacement rights within his transferred Seniority District. It does
preclude a perfunctory transfer to the first established Seniority District, unless
the enpl oye was affected by force reduction, exercise of seniority rights by other
employes or disqualification in his transferred Seniority District. In essence, an
enpl oye electing to exercise displacenent rights when affected by Rule 22, nust
first obtain a position in the Seniority District affected. The enploye cannot as
a first adjustment option seek to transfer back to his initial Seniority District.
To be sure, Claimant is partially correct when he asserts that the specifying
criteria are inapplicable to him but he is not correct when he argues by selective
exclusion that he has an inplicit option not to displace in his transferred Seniority
District. There is no inconsistency between the displacenents contenplated by Rule
22 and the transferring of an affected enploye to his initial Seniority District.

In fact, there is a consistent symetrical relationship between these provisions.

For these reasons we find no plausible basis for sustaining Claimnt's petition.

None of the Agreement Rules cited was violated. It is indeed unfortunate that
Claimant suffered financially fromhis predicament, but we lack jurisdiction to
interpose an equity settlement. Qur role under the Railway Labor Act, as anended,

is to interpret and/or apply disputed contract provisions and not to rewite or
amend by judicial decision existing contract |anguage. Qur decision herein conports
with that role.
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FI NDI NGS: The Third Division of the Adjustnment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole record

and all the evidence, finds and hol ds:

That the Carrier and the Enmployes involved in this dispute are respectively
Carrier and Enployes within the meaning of the Railway Labor Act, as approved June

21, 1934,

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was not viol ated.

A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADFUSTMENT BOARD
By Order of Third Division

Attest:

Nancy J. - Executive Secretary

Dated at Chicago, Illinois, this 15th day of April 1985.



