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Paul C. Carter. Referee

(Brotherhood of Railway, Arline and Steanship d erks,
{ Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: ¢
(Cnicago and Western Indiana Railroad Conpany

STATEMENT OF CLAIM O aim of the System Conmttee of the Brotherhood (GL-9877) that:

1. Carrier violated the effective Telegraphers' Agreement when,
following an investigation held on June 14, 1983, it dismssed m. Timothy J.
Murphy, |11 from service;

2. Carrier shall now restore M. Mirphy to service with his seniority
and all other rights uninpaired, shall conpensate himfor all time |lost as a
result of this discharge, and shall clear his record of the charges placed
agai nst him

CPINION OF BOARD: Clainmant was, prior to the occurrence giving rise to the

dispute herein, enployed by the Carrier as a Leverman-telephone
operator at a location designated as Carrier's State Line Tower, with assigned
hours 11:00 P.M to 7:00 AM He had been in Carrier's service since February

12, 1976. On June 2, 1983, he was notified to report for investigation:

"Please arrange to present yourself at a formal
investigation in the 51st Street Ofice of the Chicago
and Western Indiana Railroad Conpany at 428 W 47th Street,
Chicago, Illinois 60609 at 9:00 A M, Mnday, June 6, 1983.

At this investigation you will be charged with violation
of Chicago and Western Indiana General Rules A, D, E 0, v,
al so Rules No. 220, 253, 609 as shown in the Chicago and
Western I ndiana Railroad Conmpany Book of Rules effective
Cctober 30, 1966. These violations occurred while you
were on duty as |everman-Tel ephone Qperator at State Line
Tower, 11:00 P.M to 7:00 A°M assignment on My 28 and
May 29, 1983. In addition to above charges, you also
are charged with violation of instructions dated Novenber 27,
1981 issued by M. R L. Henry.

You may bring with you to this investigation any
wi tnesses and/or representatives you may so desire:

You are being held out of service pending this investi-
gation:

The rules and instructions cited in the letter of charge are set out
in the Carrier's Submssion, and will not be repeated here.
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The investigation "as postponed and conducted on June 14, 1983. Fol | ow ng
the investigation, Caimnt "as notified on June 20, 1983, of his dismssa

from service.

inthe handling of the dispute on the property and in submssion to
the Board, the QOrganization has raised a nunber of procedural objections. Ve
have considered all of the procedural objections raised by the Organization.
Most of themare without nerit; however, we consider none of themor all of
them of sufficient significance to invalidate the proceedings. There is no
showing that Cainmant's rights were prejudiced.

In the investigation there "as substantial evidence, including Claimants
statenent, that Caimant "as asleep while on duty the night of my 28, 1983
and that he did not properly handl e and report trains at his location. The
of fenses were serious. Sleeping on duty is usually considered a disnmissible
offense. Also, Caimant's prior disciplinary record "as far fromsatisfactory.
He "as dism ssed fromservice on one prior occasion and reinstated on a |eniency
basi s somesix nonths later. A so, he "as disciplined on two prior occasions
for sleeping while on duty. claimant's priorrecord "as referred to in the
handling of the dispute on the property end is properly before the Board. It
is so well settled as to require no citation that an employe’spastrecord nmay
be considered in arriving at the discipline to be inposed for a proven of fense.

Consi dering the serious violations of the Claimant in the present
case, end his past unsatisfactory record, we find the Carrier's action not to
be arbitrary, capricious or in bad faith. The claim will be deni ed.

FI NDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Enployes within the neaning of the Railway Labor act,as approved
June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreenent "es not violated

A WA RD

Claim deni ed. -
NATI ONAL RAI LROAD ADJUSTMENT 3@@3@* ’
By Order of Third pivision’ ~

% |

ver - Executive Secretary

Attest:

Dated at chicago, Illinois, this 30th day of April 1985.



