NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunber 25423

TH RD DI'VI SI ON Docket Nunber CL-25331

John E. Cloney, Referee

(Brotherhood of Railway, Airline and Steamship O erks,
f Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: (
(The Chesapeake and Chio Railway Conpany

STATEMENT OF CLAAIM  Caimof the System Commttee of the Brotherhood (GL-3800) that:

(a) The Carrier violated provisions of the Cerks' General Agreenent
and suppl enents thereto, when on June 25, 1980 its Oficers refused to properly
conpensate J. R Cunpton for one day lost due to personal illness on June 24,
1980, under the provisions of Rule 60.

fb) That the Carrier shall be required to properly conpensate J. R
Cunpton for the date of June 24, 1980, under the provisions of Rule 60 of the
Cerical Agreenent.

OPINFON OF BOARD: Cainmant J. R Cunpton, a Section Storekeeper in Carrier's
Purchases and Materials Departnent was notified in April,
1978, that because of his record "in case of future absences, alleging personal
il1ness, you will be required to furnish a doctor's certificate'.

After an absence on June 24, 1980, he presented a statement on the
|etterhead of Dr. E. H. Berkley, a Chiropractor, which stated in its body:

"Jim Cunpton attended ny office for adjustnent on the
above date. Unable to work.*

It was signed Dr. E H. Berkley.

on June 25, 1980, apparently the sane day that it was submtted,
Supervisor R W Mrtin returned the statenment saying *your claim for paynent
s declined in that the above statement is not covered by the sick |eave provision
of Rule é0n.

Rule 60 in pertinent part states:

"6.  The enploying officer nust be satisfied that the
illness is bona fide. Satisfactory evidence in the
formof a certificate froma reputable doctor wll
be required in case of doubt. The Local Chairman
and the General Chairman will cooperate with the
Railway to the fullest extent to see that no undue
advantage is taken of this rule.”

The Organization contends the Berkley statement satisfies the Rule
and establishes the legitimacy of the claimof illness. It further contends
A ai mant had previously submtted simlar statements from Berkley which were
accepted. Finally, the Organization attached Exhibits to its Ex Parte Subm ssion
seeking to establish certain insurance Carriers in the Railway Industry provide
coverage for services rendered by Chiropractors. W have not relied on those
Exhibits in reaching our Award.
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The Carrier contends in viewof Caimant's record there was doubt "as
tothevalidity of...rnis)...absence”. |t further contends

= ..it has always been the intent of the pertinent pro-
vision of Rule 60...that certification of illness, when
requested by the Carrier, would be obtained from persons
who have received a degree of Doctor of Medicine froma
recogni zed institution and are licensed in the practice
of medicine, and a chiropractor does not fall within
this purview "

In connection with the Organization's claimthat statements from
Berkl ey had been accepted in the past the Carrier referred the Organization to
other simlar clains which had been resisted. It referred to one specifically
in which it argued the absenteeism at Racel and, Kentucky "far exceeds' that of
its other operations and noted that Berkley is a retired enploye of the Carrier
who practices "imediately adjacent*to the Raceland property. In declining
that claimthe Carrier noted supervision, after receiving a statement from
Berkl ey, requested nmore specific information from Cai mant who "declined to
di scuss the specifics of his problem..".

In the view of this Board the issue to be decided is whether a statenent
froma Chiropractor satisfies the requirements of Rule 60. W note the claim
was initially denied because the "statement is not covered by the sick |eave
provision of Rule 60. W also note there is no evidence of any request for
additional or nmore specific information as there had been in the earlier case
referred to by the Carrier. W therefore conclude that it was not the content
of the certificate, but rather its source, that fornmed the basis of the objection
toit. This is confirmed by the Carrier's statement that the Rule contenplates
the certificate would be froma person with a degree of *boctor of Medicine*
and with a license to practice nedicine. W can read nothing sinister into the
fact that Berkley is a fornmer enploye of the Carrier who has his office next
door to its property and we conclude that for the purposes of this case he nust
be treated as a stranger.

The Carrier correctly argues this Board has authority only to interpret
and apply the Agreement, not to change it. It insists the Carrier has the
prerogative "of requiting validation of an enployee's illness by a |icensed
physi cian when the illness is suspect* and directs our attention to Third Division
Award nNo. 14158. In that case the Caimant had produced no nedical docunentation
when the Rule required a "certificate froma reputable physician" (enphasis
suppl i ed).

Both parties assert a past practice favorable to their position.
However the only evidence of past practice consists of the Carrier's position
inaclaimin which after furnishing a statenent from Berkley the C ai mant was
unresponsive to requests for nore specific information. W conclude no probative
evi dence of past practice has been established by either party.
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The language of Rule 6 is obviously all inportant. The Carrier argues
It means a person wWith the poctor of Medicine degree froma "recognized institution
and with a License fromthe State to practice nedicine. Wat it actually says,
of course, is "reputable doctor".

The Board is aware of its obligation to apply the |anguage of the
Agreenent as the parties have witten it, but here, as is frequently the case,
that is the heart of the problem The term®doctor” is commonly used to describe
and refer to practitioners in many fields of the healing arts. In most States
these persons are regulated and required to obtain Licenses.

The Carrier's Rebuttal Subm ssion quotes at length fromportions of
the Kentucky Revised Statutes dealing with Chiropractors. A portion thereof
defines a 'doctor of chiropractics”. The evidence shows that in Berkley's
| etterhead he describes hinself as Dr. E. H Berkley and he signs his nanme in
that manner. There is no evidence or even contention that he does so without
right or in violation of the State Statute and this Board certainly will not
presune persons act illegally. Had the parties w shed to require certificates
from boctors of Medicine to the exclusion of other practitioners of the healing
arts, it would have been a sinple matter to so state. They did not. W nust
concl ude that Caimant produced a statement from a doctor wthin the neaning O
the Rule,and there is nothing to suggest he is not *reputable*.

FI NDI NGS. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Employes W thin the neaning of the Railway Labor Act, as approved
June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

A WA RD

O ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMVENT BOARD
By Oder of Third Division

Attest: ﬂé Fa

Nancy J. Devgf - Executive Secretary

Dated at Chicago, Illinois, this 30th day of April 1985.



