NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Awar d Number 25456

TH RD DI VI SI ON Docket Nunber TD-24120
Irwi n M. Lieberman, Referee

(Arerican Train Dispatchers Association

PARTI ES TO DI SPUTE: (
(Chicago and North Western Transportation Conpany

STATEMENT OF CLAIM  Claim of the American Train Dispatchers Association that:

CLAI M #1

Account Chief Train Dispatchers position being blanked
on the following dates not in accordance with A T.D A
Agreenent or any special agreements, by this letter am
hereby claimng 1 Days pay at Chief Train Dispatchers
rate for the followi ng train dispatchers who were avail -
able for work on the follow ng dates when Chief Train

Di spatchers position was blanked and position not filled.

DATES CLAI MANTS
Sat -~ July 7, 1979 E. C. Hilyendorf, H J. Bl oedorn.

P. J. Rasmusscon, R. L. G aham
J. T. Ehlers & J. L. Matolek

Sun - July 8, 1979 E. C. Hilgendorf, L. R Snith,

P. J. Rasmusson, J. W. Mller

Wed - July 11, 1979 R L. Holmgren, J. C. Nondahl, &
R. R Koppelman

Sat - July 14, 1979 E. C Hlgendorf, H J. Bloedorn,
P. J. Rasnusson, R L. Gaham
J. T. Ehlers & J. L. Matol ek

Sun - July 15, 1979 E. C. Hilyendorf, L. R Snmth,
P. J. Rasmusscn, R L. Ewert & J. L.
Mat ol ek

Sat - July 21, 1979 H J. Bloedorn, P. J. Rasnusson,
R L. Gaham wF. Reidel bach,
C. D. Finder, J.T. Ehlers &
J. L. Matolek

Sun = July 22, 1979 P. J. Rasnmusson, L. R Smth,

J. R Geene & J. L. Matol ek

Sat - July 28, 1979 E. C. Hilyendorf, H. J. Bloedorn,
P. J. Rasmusson, R L. Gaham W F.
Rei del bach

Sun July 29, 1979 E. C. Hilyendorf, L. R Smth, P. J.

Rasmusson, R L. Ewert, L. L. Nowak
& J. L. Matol ek
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CLAIM #2

Account Chief Train Dispatchers Position being bl anked on
the followi ng dates not in accordance with A T.D. A agree-
ment or any special agreenents, by this letter am hereby
claimng 1 days pay at Chief Train Dispatchers rate for

the following Train D spatchers who were available for work
on the followi ng dates when the Chief Train D spatchers
Position was blanked and position not filled.

DATE CLAI MANTS

Sat - Aug 4, 1979 E. C Hilyendorf, H J. Bloedorn, P. J.
Rasmusson, R L. G aham

Sun - Auy 5, 1979 E. C. Hilgendorf, L. R Snmith, P. 7.
Rasmusson, J. T. Ehlers

Sat - Auy 11, 1979 E. C Hilgendorf, H 7. Bl oedorn,
P. J. Rasmusson, R L. Graham W F.
Rei del bach & G R Muel |l er

Sun - Aug 12, 1979 E. C Hlgendorf, L. R Snith, P. J.
Rasmusson, R L. Ewert, J. L. Matol ek

Sat - Aug 18, 1979 E. C Hilgendorf, H J. Bloedorn,
P. J. Rasmusson, R L. G aham W F.
Rei del bach, J. L. Matol ek

Aug 19, 1979 E. C Hlyendorf, L. R Snith, P. J.
Rasmusson, R L. Ewert, R R Xoppel-
man, J. L. Matolek

Sun

Sat - Aug 25, 1979 E. C Hilyendorf, H J. Bloedorn,
P. J. Rasmusson, R L. Graham G. R.
Mieller, J. R Geene

Sun - Aug 26, 1979 E C Hilgendorf, P. J. Rasmusson,
R R Koppelman, J. R Geene, J. L.
Mat ol ek
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CLAIM #3

Account chief Train Dispatchers Position being blanked on the
following dates not in accordance with A T.D. A agreenent or

any special agreements, by this letter amhereby clainmng the
difference in rate between Chief Train Dispatchers Position

and Assistant Chief Train Dispatchers Position for claimant

A J. Troia on the follow ng dates when he was working Assistant
Chief Train Dispatchers position and had to absorb the duties of
Chief Train Dispatchers Position account being bl anked and position
not filled.

July 21, 1979 Sat - Aug 11, 1979
July 22, 1979 Sun - Auy 12, 1979

Sat - July 7, 1979  Sat
Sun - July 8, 1979 Sun

Wed - July 11, 1979 Sat - July 28, 1979 Sat - Auy 18, 1979
Sun - July 29, 1979 Sun - Auy 19, 1979

Sat - July 14, 1979

Sun - July 15, 1979 Sat - Auy 4, 1979 Sat - Aug 25, 1979

Sun Auy 5, 1979 Sun - Aug 26, 1979

CLAIM #4

Account Chief Train Dispatchers position being blanked on the
following dates not in accordance with A T.D. A agreenent or

any special agreenments, by this letter amhereby clainmng 1 days
pay at Chief Train Dispatchers rate for the following train

di spatchers who were available for work on the foll owi ng dates
when the Chief Train Dispatchers Position was bl anked and position
not filled.

DATES CLAI MANTS

Sat - Sept 1, 1979 H 7. Bloedorn, P. J. Rasmusson, R L.
Gaham W F. Reidelbach, R R Koppel-

man & J. L. Matol ek

Sun - Sept 2, 1979 L. R Smith, P. J. Rasmusson, R L. Ewert,
R. R Koppelman & J. L. Matolek
Sat - Sept 8, 1979 H J. Bloedorn, P. J. Rasmusson, R L.
Graham W F. Reidelbach, R R Koppel -
man, J. R Geen & J. L. Matolek
Sun - Sept 9, 1979 L. R Smth, P. J. Rasmusson, R L. Ewert,
R R Koppelman, J. R Geen & J. L. Mtolek
Sat - Sept 15, 1979 H J. Bloedorn, P. J. Rasmusson, R L. G aham

W PF. Reidelbach. J. R Geen & J. L. Matolek
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Sun - Sept 16, 1979 L. R Smith, P. J. Rasmusson, R L. Ewert.
R R Koppelman. J. R Geen & J. L. Mtolek
Sat - Sept 22, 1979 H J. Bloedorn, P. J. Rasnmusson, W F. Reidel-
bach, & 7. L. Mtol ek
Sun - Sept 23, 1979 L. R. Smith, R L. Ewert, & R R Koppel man
Sat - Sept 29, 1979 P. J. Rasmusson, R L. Gaham W F. Reidel-
bach, R R Koppelman & J. R Geen
Sun - Sept 30, 1979 P. J. Rasmusson & R L. BEwert

CLAI M #5

Account Chief Train Dispatchers position being blanked on the
following dates, not in accordance with A T.D A agreenent or any
speci al agreenents, By this letter amhereby claining the difference
inrate between Chief Train Dispatchers Position and Assistant Chief
Train Dispatchers Position for Claimant A J. Troia on the

foll owing dates when he was working Assistant Chief Train

Di spatchers position and had to absorb the duties of Chief

Train Dispatchers Position account being bl anked and position

not filled.

Sat - Sept 1, 1979 Sat - Sept 22, 1979
Sun - Sept 2, 1979 Sun - Sept 23, 1979
Sat - Sept 8, 1979 Sat - Sept 29, 1979
Sun - Sept 9, 1979 Sun - Sept 30, 1979
Sat - Sept 15, 1979
Sun = Sept 16, 1979

CLAI M #6

Account Chief Train Dispatchers position being blanked
on the followi ng dates, not in accordance with A T.D. A agree-
ment of any special agreements, By this letter am hereby claim
ing the difference in rate between Chief Train D spatchers
position and Assistant Chief Train Dispatchers position for
Claimant A. J. Troia on the follow ng dates when he was working
Assistant Chief Train Dispatchers position and had to absorb the
duties of Chief Train Dispatchers position account being bl anked
and position not filled.
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Sat = oct 6th 1979 Sat - cct 20th 1979
Sun - cct  T7th 1979 Sun - Oct 21st 1979
Sat - oct 13th 1979 Sat = Oct 27th 1979
Sun - oct 14th 1979 Sun - Qct 28th 1979

In addition, claiming 1 Days pay at Chief Train Dispatchers
rate for the following Train Dispatchers on the follow ng dates
who were available for work and not called to cover Chief Train
Di spatchers Position on the follow ng dates when Chief Train D s-
patchers position was blanked and position not filled.

Sat oct 6, 1979 H J. Bloedorn, P. J. Rasmusson, R. L. G aham
W F. Reidelbach, G R Mieller & J. L. Mitolek

Sun oct 7, 1979 J. C. Nondahl, P. J. Rasmusson, R R Koppel man,
J. R Geene, &J. L. Matolek

Sat oct 13, 1979 H J. Bloedorn, P. J. Rasmusson, R L. G aham
W F. Reidelbach, R R Koppelnan, J. R Geene
& J. L. Matolek

Sun 0ct14, 1979 J. C. Nondahl, P. J. Rasmusson, R L. Ewert,
R R. Koppelman, G R Muieller & J. L. Mtolek

Sat Oct 20, 1979 H J. Bloedron, P. J. Rasmusson, R L. G aham
W F. Reidelbach, G R Mieller & J. R Geene

Sun oOct 21, 1979 L. R Snmith, P. J. Rasmusson, R L. Ewert,
& J. L. Matolek

Sat Cct 27, 1979 J. T. Ehlers, P. J. Rasmusson, W F. Rei del bach
& J. L. Matolek

Sun oct28, 1979 L. R Smith, P. J. Rasmusson, R L. Ewert &
J. L. Mtolek

CLAIM #7

Account Chief Train pisptchers position being bl anked on
the follow ng dates, not in accordance with A T.D. A agreenent
or any special agreenents, by this |letter am hereby claining the
difference in rate between Chief Train Dispatchers position and
Assistant Chief Train Dispatchers position for Claimant A J.
Troia on the follow ng dates when he was working Asst Chief Train
Di spatchers position and had to absorb the duties of Chief Train
Di spatchers position account being blanked and position not filled.
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Sat Nov 3, 1979 Sat Nov 17, 1979
Sun Nov 4, 1979 Sun Nov 18, 1979
Sat Nov 10, 1979 Sat Nov 24, 1979
Sun Nov 11, 1979 Sun Nov 25, 1979

In addition claimng 1 days pay at Chief Train Dispatchers

rate for the following Train Dispatchers on the follow ng dates who

were available for work and not called to cover Chief Train Dis-
pat chers position on the follow ng dates when Chief Train Dispat-
chers position was blanked and position not filled.

Sat Nov 3, 1979 H. J. Bloedorn, P. J. Rasmusson, R L. G aham
W F. Reidelbach, & J. L. Matol ek

Sun Nov 4, 1979 L. R Smith, P. J. Rasnussen, R L. Ewert

Sat Nov 10, 1979 H. J. Bloedorn, P. J. Rasnmussen, R L. G aham
G R Mieller, J. R Geene & J. L. Mtolek

Sun Nov 11, 1979 L. R Smith, P. J. Rasnussen, R. L. Ewert, J.
R Geene & J. L. Matol ek

Sat Nov 17, 1979 P. J. Rasmussen, R L. Gaham W F. Reidel-
bach & J. L. Matol ek

Sun Nov 18, 1979 L. R Smith, P. J. Rasnussen, R L. EBwert &
J. L. Matolek

Sat Nov 24, 1979 H J. Bloedorn, P. J. Rasnussen, R L. G aham
W F. Reidelbach & J. L. Mtol ek

Sun Nov 25, 1979 L. R Smith, P. J. Rasnussen, G R Mieller &
J. R Geene

CLATM #8

The Chicago & North Western Transportation Conpany (hereinafter
referred to as "the Carrier"), violated and continues to violate
its Train Dispatchers' schedule working conditions Agreenent,

i ncl udi ng:

(1) Rules 5fd), 5(e), 11, 13 and 14(b)(1) thereof, and
section 2 of the Mermorandum Agreenent attached thereto
as Appendi x "E», when it failed to fill the Chief Train
Di spatcher position in its Butler, wisc. office on the
Sat urdays and Sundays on and after December 1, 1979 and
i nstead conbined that position with the first shift
Assi stant Chief Train Dispatcher position on such dates;

and



(b)

(c)

(d)

(e)
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(2) Rules 5(d) and 11 when it failed to conpensate C ai mant
A J. Troia at the rate of chief Train Dispatcher pesition

for service performed on the conbined Chief Train bPispatcher-
First trick Assistant Chief Train Dispatcher position on the
shifts referred to in sub-paragraph (1) above

Because of said violations the Carrier shall now conpensate

(1) The Cuaranteed Assigned Dispatcher in the Butler, Ws.
office, if available, one (1) days conpensation at the
rate applicable to the Chief Train Dispatchers position,
for each shift referred to in sub-paragraph ra)f1} above;

(2) daimant A J. Troia the difference between one (1) days
conpensation at the rate applicable to the Chief Train
Di spat cher position and that previously allowed for each
shift referred to in sub-paragraph (a)(l) above

In the event the Cuaranteed Assigned Di spatcher referred to in sub-
paragraph (b)(l) above was (or is) not available for any of the shifts
referred to in sub-paragraph (a)¢I) above, the claimshall then be
payable to the senior qualified extra train dispatcher avail abl e at
pro-rata rate in the Butler, Ws. office for such shift or shifts.

In the event neither the Guaranteed Assigned Di spatcher nor any
extra train dispatcher is available for any of the shift or shifts
under the circunstances described in paragraphs (b)(l) or {c) above
the claimshall then be payable in the order set forth in Rule
14(b)(2) of the agreenent.

The respectively eligible individual claimants entitled to the
conpensation claimed in paragraphs (b)(l), (c) and (d) herein
are readily ascertained fromthe Carriers records and shall be
determined by a joint check thereof.

OPI NION OF BOARD: Certain operational changes in Carrier's Lake Shore Division

resulted in the relocation of dispatching positions from G een

Bay, Wsconsin to Butler, Wsconsin. Pursuant to an agreenent between the parties

i nvol vi ng
provi sion

this relocation, which was effective July 4, 1979, there was al so
for the establishment of a new seven day position at Butler of Assistant

Chief Train Dispatcher. There was al so a guaranteed assigned di spatcher position

at Butler.
posi tion,

The Clainms herein are for the two relief days of the Chief Dispatcher's
whi ch were bl anked by Carrier since it was Carrier's determnation that

the position only required five days of activity.
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The relevant rules provide as foll ows:

"RULE 1 - SCOPE

The term '"train dispatcher' as used in this agreement shal
include all train dispatchers, excepting only one chief
train dispatcher in each dispatching office, who wll not
be required to performtrick train dispatcher's duties.

The provisions of sections (a), (kJ), and (c), Rule 5, and
Rule 6 of this agreenent. will apply to chief train dispatchers."
"RULE 5
(a)- REST DAYS-WORK ON REST DAYS
(Sections (a), (b) and (c) of this Rule 5 applies to
Chief Train Dispatchers)

Each regularly assigned train dispatcher will be entitled
and required to take two regul ar assi gned days of f per
week as rest days, except when unavoi dabl e energency
prevents furnishing relief. Such assigned rest days

shall be consecutive to the fullest extent possible. Non-
consecutive rest days may be assigned only in instances
where consecutive rest days woul d necessitate working

any train dispatcher in excess of five days per week

A regularly assigned train dispatcher who is required to
perform service on the rest days assigned to his position
will be paid at rate of tine and one-half for service
performed on either or both of such rest days.

Extra train dispatchers who are required to work as train
di spatcher in excess of five consecutive days shall be
paid one and one-half tines the basic straight-tine rate
for work on either or both the sixth or seventh days but
shall not have the right to claimwork on such sixth or
sevent h days.

(b) REST DAYS DURATI ON

The term 'rest days' as used in section fa} of this Rule 5
nmeans that for a regularly assigned train dispatcher
seventy-two hours, and for a regularly assigned reli ef
train dispatcher (who perforns five consecutive days' train
di spatcher service) fifty-six hours, shall elapse between
the time he is required to report on the day preceding

his rest days and the time he is required to report on

the day following his rest days. These definitions of

the term 'rest days' will not apply in case of transfers
due to train dispatchers exercising seniority.
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"NOTE: This Rule 5(b) does not apply to Cuaranteed Assigned
Di spatchers or to 3 or 4 day assignments under Rule 2(c).

(c) ESTABLI SHVENT anp CHANGE OF REST DAYS

Regul arly assigned rest days for each position (including
the relief dispatcher positions) wll be established

and no change therein will be nmade except as a result of
increase or decrease in force or by agreement between the
Di vi si on Manager and office chairman, such agreenent

to be approved by the officer in charge of Labor Relations
and General Chairman.

(d) - RELI EF SERVI CE

Where relief requirenents regularly necessitate three or
four days relief service per week, relief dispatchers

will be enployed and regularly assigned and conpensated

at rate applicable to position worked. Wen not engaged

in dispatching service they will be assigned to such other
service as may be directed by the proper supervisory
officer and will be paid for such service at rate applicable
to trick train dispatchers. Each train dispatcher's
position as referred to in section (a) of this Rule 5,

i ncluding chief train dispatchers' positions, will be
considered a ‘relief requirenent *, as referred to herein,
except as otherw se agreed to between the officer in charge
of Labor Relations and General Chairman, train dispatchers
committee.

Note: This Rule 5¢d) will not be applicable in offices having
a guaranteed assigned dispatcher position.

fe) - COMBI NING PCSI TI ONS FOR REST DAY RELI EF

The conbining of positions to avoid using relief or extra
train dispatchers to provide relief on rest days for
established positions will not be permtted except by agree-
ment between Division Manager and of fice chairman subject

to approval of the officer in charge of Labor Relations

and General Chairman."



Awar d Nunber 25456 Page 10
Docket Nunber TD 24120

Petitioner contends that the Chief Dispatcher's position, |ike every
ot her dispatcher position, is considered a "relief requirement' under the provisions
of Rule 5¢d). According to the Organization, this is reinforced by the provisions
of Rule 5¢fe). Thus, it is argued, on the two rest days of the Chief Dispatcher's
position, relief nust be provided unless the parties agree otherwise. Petitioner
asserts in some of the clains herein that the Assistant Chief D spatcher had to
absorb the work of the blanked Chief Dispatcher's position on certain days, in
addition to his own duties. Several Awards were cited in support of Petitioner's
position, notably 8910, 11778 and 20002.

Carrier argues that there is no evidence in the record that any of the
work normally performed by the Chief Dispatcher was perforned by any of the

Caimnts, including the Assistant Chief Dispatcher. In describing the work of
the Chief Dispatcher, Carrier notes that it is uniquely that of an Officer and is
primarly adm ni strative in nature. In addition Carrier argues that under the

Rules it is not required to furnish relief on the Chief Dispatcher's position.

The Carrier notes that neither Rule 5¢d) nor 5(e) is applicable in view of the

clear and specific provisions of the Scope Rule. Further, Carrier contends that
even if Rule 5¢(d) were applicable it would not be so in this instance since there
was a guaranteed assigned dispatcher position in this office neeting the requirement:s
of the Note to Rule 5¢(d).

The Board finds Carrier's position in this dispute to be persuasive.
First it is apparent that there was no evidence adduced to indicate that any of
the Chief Dispatcher's work was performed by any of the dainants, including the
Assistant Chief Dispatcher. Thus, the Organization's position mstbe grounded
solely on the contractual provisions. The three cases cited by Petitioner
involving related circunstances are not in point since they all deal with trick
di spatchers and not Chief Dispatchers as in this dispute.

The Agreenent herein provides specifically in Rule 1 (Scope) that "The
provisions of sections fa), lb), and (e¢), Rule 5, and Rule 6 of this agreenent,
will apply to Chief Train Dispatchers.” This proviso, repeated under Rule 5,
nmakes it clear that the provisions of Rule 5fd) and (e) relied on by the O ganization
are not applicable to this dispute. In Award 17704 this Board stated:

"This Board has repeatedly upheld Carrier's right to bl ank
positions when the incunbent of a position is not avail abl e,
except when an Agreenent rul e expressly guarantees that
such position be worked...."

In this dispute we can find no rule support for Petitioner's position and no
evidence that any of the functions of the Chief Dispatcher (largely Oficer's
activities) were perforned by any of the Claimants. For the reasons indicated,
the Cains nust be denied.



Award Number 25456 Page 11
Docket Nunber TD 24120

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employe Wi thin the nmeaning of the Railway Labor Act, as
approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

A WA R D

Cl ai ns deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
/ By Order of Third Division

4 Pl
attest: L"}?!/CZ:?,(!M

Nancy J. D?_?er -~ Executive Secretary

Dated at Chicago, Illinois this 23rd day of My 1985.



CARRI ER MEMRERS ' CONCURRI NG OPI NI ON
TO

AWARD 25456 (DOCKET TD- 24120")

Ref er ee Lieberman

There is nothing in the Labor Menber's Dissent that points Qut
any error in Award 25456.
However, the Dissent ignores the very clear |anguage of the

second paragraph of the Scope Rule and the preface to rule 5 quoted at
Page 8 of the Award, that applies only Paragraphs (a), (b) and (c) to the

chief train dispatcher position. To contend that the provisions of Rule 5(d)
and (e) equal |y apply to chief -train di spatcher positions because they are
included in the generic term "train dispatcher” ignores the clear |anguage
adopted by the parties. Such argument al so ignores the many deci sions
supporting contract | anguage that the position of chief train dispatcher is

different fromtrick train dispatcher positions.

The contention that "relief requirements depend solely on the

mumbexr Oof positions to be relieved, without regard ro the needs of the

service," ignores reality and the fact that a guaranteed assigned dispatcher

position had been est abl i shed for "(w)hen relief requirements..... " owere

needed.

The Award is correct and the Dissent does not substantiate any

error.




LABOR MEMBER 'S ANSWER
to Carrier Members® Concurring Qpinionto
Award 25456 (Docket TD-24120)
Ref er eeLieberman

It is regrettable that the Carrier Members, in their seal to rebut
the Labor Member's Dissent to Award 25456, found it necessary to utilize
wording which falls somewhat short of the exact truth. It is also per-
plexing, since the correct facts are in plain sight of one who possesses,
as a minimum, average grammar School reading skills.

The undersigned witer isreferring to the statement:

"However, t he Dissent i gnores the very cl ear |anguage
of the second paragraph of the Scope Rule and the Freface
to Rule 5, quoted at Page 8 of the Award, that applies only
Paragraphs (a), (b) and (c¢) to the chief train di spatcher
position."

The second paragraph of the Scope Rule (Rule 1) and the preface to Rule
5 de use the four wordsattributed by the Carrier Membera, "chi ef
traindispatcher position*. Plainly, these Rul es de use the three words,
"chief tr ai n dispatchers®, The Labor Member's Mssdnt was designed to
demonstrate the najority' s msapprehension of the critical distinction
between the quoted terns.

In the third paragraph of their Concurring Qpinion, the Carrier
Hembers argue that the contention that "relief requirements depend sol e-
IY on the nunber of positions to be relieved, wthout regard to the needs
of the service", ignores reality. These quoted words are almost the ex-
act words appearing in the Board' s Qpinions in both Awards 8910and11778,
varying only in use of synonyns or syntax, but not in meaning, That
is the reality.

Asfor the third paragraph reference to a guaranteed assigned dis-
atcher position, since that issue was not addressed by the majority
In Award 25456, it seens out of place and therefore nerits no consider-
ation. W deduce the reference is there to serve their purposes in sim
ilar disputes waiting in the wings. That'sjust an attenpt to put an-
other patch on a leaky vessel, for Award 25456 has no nore val ue as pre-
cedent than a foundering houseboat's capacity to salvor a capsising super-

t anker .
) -
“‘ %J Lw--_..—

Re Jo I rvin, Labor Member

July 11, 1985



