NATI ONAL RAI LROAD aprusTMenT BOARD
Award Nunber 25468

THIRD DI VI SI ON Docket Number NW 25451

Herbert L. Marx, Jr., Referee

/ Brot herhood of Mintenance of Wy Employes
PARTI ES TO DI SPUTE: (
(Burlington Northern Railroad Conpany
( former St. Louis-San Francisco Railway Conpany

STATEMENT OF CLAIM G aimof the System Conmittee of the Brotherhood that:

*(1) The Carrier violated the Agreementwhen it assigned junior Trackman
T. 0. Earney, Jr. to performovertine service on August 29, 30 and 31, 1982,
instead of calling and using Trackman G A \ebster "ho was senior, available
and willing to performthat service (SystemFil e B-1400/MwC 83-1-21B).

f2) Trackman G A \Webster shall be allowed twenty-four (24) hours
of pay at his tine and one-half rate because of the violation referred to in
Part (1) hereof..

OPINFON_ OF BOARD: Claimant is a Trackman assigned to Gang 410. On Sunday,
August 20, 1982, and on one more day immediately follow ng,
anot her Gang 410 enployee, junior to fhe Cainmant, "as assigned to work overtinme.
The junior enployee holds seniority as a Trackman-Driver.

The C aimant argues that he shoul d have been called for the overtine
work in place of the junior enployee.

Applicable rules are as follows:

"Rule 57
(b) When overtime service is required, the foreman of gangs
needed will be called and the foreman will call, in seniority order,
the nunber of nen in the gang necessary to performthe work for
which cal |l ed.

*rule 18. Trackman-Dri ver

fa) The classification of trackman-driver is established for
track gangs in the Track Sub-departnent and in the System Rail Laying
Sub-department in accordance with the follow ng:

{4) Wen notor vehicles for use on the highway are assigned
to a gang in the Track Sub-department or in the System Rail Laying
Sub-departnent for the purpose of transporting nmen and materi
in connection with their work, one or nore positions of
trackman-driver shal| be established in each such gang.
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(5) An employe occupying position of trackman-driver shall
receive an hourly rate of 66 above the trackmanrate in that gang.
The establishment of trackman-driver positions does not grant such
employes the exclusive right to the driving of trucks, and does
not preclude other menbers of the gang fromdriving a notor vehicle
assigned to the gang for which they will receive no additional conpensation;
however, trackman-driver, when available, shall be used for this
purpose in preference to other trackmen in the gang.”

while not holding the position of Trackman-Driver, the Claimant is
qualified to drive a truck and, in fact, did so, on one of the days involved in
the Caim

As noted by the Carrier, there is a fundamental discrepancy in the
al l egation of circunstances in this instance. The Organization argues that a
truck was not used in the overtinme assignment, while the Carrier alleges that
the enpl oyee assigned to overtine did drive a truck as part of his work. It is
not the responsibility of the Board to determne questions of fact. Nevertheless,
the burden in Rule dains such as this rests with the Organization to provide
evidence of its contention.. Such is |acking here.

Absent such evidence, the Board may only resolve the matter on the
Carrier's defense that the Trackman-Driver did operate 4 truck and, as such
was properly called as a Trackman-Driver for the work. Wiile Rule 18 does not
grant exclusive rights to driving for a Trackman-Driver, it does establish
"preference" for this purpose. Thus, the, Carrier may not be found to have
inproperly called a Trackman-Driver in preference to a Trackman. If the Board,
in the alternative, sinply |eaves the essential fact as unresolved, there would
have been no other path but to dismss the daim See Award No. 23834 which

states:

*Thus. . . . there are disputed facts which were not resol ved
by evi dence devel oped on the property, and which this Board, is,
therefore, unable to resolve. That being the case, this Board has
consistently held that when such conflicts in evidence arise in
essential aspects of a Claim there is no alternative but to dismss
the Gaim See e.g., Awards 19501, 19521, 19702, and 20053. Accordingly,
since we cannot properly decide the nerits of this Caimwthout
resolving these issues, we have no choice but to dismss the Caim"

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enpl oyes involved in this dispute are respectivel.
Carrier and Enployes within the neaning of the Railway Labor Act, as approved
June 21, 1934,
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That this Division of the Adjustnent Board has jurisdiction over the
di spute invol ved herein; and

That the Agreenment was not violated.
AWARD
C aim di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:: %A/

Nancy J/ . r - Executive Secretary

Dated at Chicago, Illinois this 23rd day of My 1985.




