NATI ONAL RAI LROAD ADJUSTMENT BCARD
Awar d Number 25483
TH RD DI VI SI ON Docket Number CL-24668

Josef P. Sirefman, Referee

(Brotherhood of Railway, Airline and Steanship C erks,
( Freight Handlers, Express and Station Employes
PARTI ES TO DI SPUTE: (
(The Baltinmore and Chio Railroad Company

STATEMENT OF CLAIM  C aimof the System Committee of the Brotherhood {GL-9663}, that:

(1) Carrier violated the O erk-Tel grapher Agreement when it failed
and refused to issue notifications of intent to permanently discontinue second-
trick Operator Clerk position C-86 at Munt Vernon, Chio and Operator derk
position C-66 at Canbridge, as required by the terns of Appendi x H, Menorandum
of Protective Agreenent, and

(2) Carrier shall, as a result thereof, conpensate M. E. L. Barton,
former incunbent of Operator Clerk position C-86 at Munt Vernon, Chio, eight
(8) hours' pay commencing July 23, 1981, and continuing each subsequent work-
date until Carrier conplies with terms of the Agreement, and

(3) Carrier shall, because of such inpropriety, also conpensate M ss
V. N. Teagarden, former incunbent of Operator Cerk position C-66 at Canbridge,
Chio, eight (&) hours' pay commencing July 23, 1981, and continuing each subsequent
work-date until Carrier conplies with the terns of the Agreenent.

OPI NI ON OF BOARD:. The abolishment of the two positions that are the subject of
this claimwas occasioned by a | abor dispute between the VMA
and the Bitumnous Coal Operators Association. Under Rule 42/c) of the Agreenent
an energency condition existed, and no advance notice of the tenporary abolishnent
of the positions was necessary. On the 46th day after the emergency ended the
Carrier permanently abolished the two positions and placed the d ainants under
protective status, without any notice to the Organization's GCeneral Chairnman.

The dispute concerns a reading of Rule 42(c) in conjunction with Article | of

the Protective Agreement known as Appendix H to the Agreenent.

Article | of Appendix # defines *Job Abolishments".

*The term ' permanent abolishnment (elimnation-discontinuance)
of a position' as used herein, as defined as foll ows:

Section 1. The abolition, elimnation or discontinuance of
any position (including positions assigned to extra boards)
coming under the BRAC agreenent, except:

{b} The abolishment of a position in emergency under the

provisions of Rule 42(c) or (d), provided said positions

are re-established at the termination of the emergency or
within forty-five (45) days thereafter."



Award Nunmber 25483 Page 2
Docket Number CL-24668

Both Parties to this dispute urge different interpretations of these
contract provisions. The Organization sees the contract as requiring the tenmporarily
abol i shed positions to be re-established and then *re-abelished® under the
notice provisions of Appendix H  The Carrier contends that Rule 42(c) and
Article |I of Appendix H when read together elininate the requirement for re-
establ i shnent and subsequent notice of permanent abolishnent

In the Board's opinion the Carrier's contention is not persuasive
The absence of any advance notice of tenporary abolishnment is appropriate under
Rule 42(c) when an energency such as a "labor dispute® arises. However, the
plain neaning of Section 1(b) of Article I, Appendix H, is that once the 45-day
period after the end of the energency has passed, the abolishment becones
permanent, thereby triggering the additional procedure set forth in Appendix H
The Board's opinion is supported by Third Division Avard 20628 bet ween t hese
very Parties involving simlar contract |anguage

There the issue was as to when an energency had ended. The Board
hel d that:

"Ener gency does indicate a sudden happening and the need
for precipitous action passes in a short tine frane.

Then after the emergency passes a |onger period of correc-
tive action may be needed. In the usual understanding
that period is not best described as an emergency. Added
inpetus to the belief that the parties intended to measure
the time for job restoration from the shorter 'energency
period is found in the forty five day provision. That
period, after the need for imediate action has passed
gives Carrier an opportunity to assess the situation

and take appropriate action."”

It is instructive to this dispute that the Board in Award 20628 added,
"That action on this and other Carriers, has taken the formof recalling the
employes to their positions and proceeding to abolish the positions under the
non- energency provisions of the Agreenent'. The Carrier cites a 1978 letter
between the parties as evidence that its reading of the contract has been the
one followed in situations such as the one now before this Board. However, the
facts considered in that letter are distinguishable fromthose in question
here, and the letter does not establish a precedent for the resolution of this
claim

Wth respect to the nonetary aspect of the claim the record establishes
that Claimants were paid under the applicable protective Agreenment and thus
have received conpensatory benefits during the entire period of this claim
Under the circunstances there is no justification in the record for awarding
the nmonetary part of this claim
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FINDI NGS: The Third Division of the Adjustnent Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes within the neaning of the Railway Labor Act, as approved

June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

A WA R D

G aim sustained in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest::

ancy J er - Executive Secretary

Dated at Chicago, Illinois, this 23rd day of Miy 1985.




