NATI ONAL RATLROAD ADJUSTMENT BOARD
Awar d Number 25487

THRD DIVISION Docket Nunmber U 25395
M Davi d Vaughn, Referee

(Brotherhood of Railway, Airline and Steamship O erks
¢ Frei ght Handl ers, Express and Station Employes

PARTI ES TO DI SPUTE: ¢
(Bessener and Lake Erie Railroad company

STATEMENT OF CLAIM daim of the System Conmttee of the Brotherhood (GL-9816)
that:

1. Carrier violated the effective Oerks' Agreenent when, effective
August 16, 1982, it failed and refused to bulletin and award the position of
Receptionist. Ofice of the manager,Real Estate, but rather required and/ or
permtted an outsider, having no enployment relationship with the Carrier and
others outside the scope of the Agreement to perform the duties thereof;

2. Carrier shall now bulletin and award this position and shal|l conpensate
the successful applicant eight ¢8) hours' pay at the straight tine rate to be
establ i shed through negotiations, in addition to any other earnings, commrencing
on August 16, 1982, and continuing thereafter for each and every day that a
l'ike violation occurs.

OPI NI ON OF BOARD: The Agreenent between the Carrier and the Organization dated July
22, 1969 establishes a "Special Positions List No. 1" (the *List").
Positions on the List are exenpt fromthe Agreenent so |ong as the incunbent

who occupied the position at the tine the position was added to the |ist continues

to occupy it. On February 28, 1980, the parties anended the Agreenent and the

List to include the position of Receptionist, Ofice of the Manager,rReal Estate

{the "Receptioni st position®). At the tine of the amendnent, the Receptioni st
position was occupi ed by ms.Margaret Mckenna, and it was to be exenpt from the
Agreement for so long as she occupied the position.

The duties of the Receptionist were to receive visitors to the offices
of the Real Estate Department, announce themto the pepartment officials, and
control their access to the offices. She also performed general clerical work
(typing, filing etc.) for the Department and, on an as-available basis, perforned
duties for the Treasurer's Ofice, such as stuffing envel opes.

The Scope Rule of the Agreenent provides in relevant part that:

=¢d). Positions or work comng within the scope of this agreenent

bel ong to the enpl oyees covered thereby and nothing in this agreenent
shal | ke construed to pernit the renoval of positions or work from

the application of these rules, except by agreenent between the parties...
(enphasi s added).

The Agreement further provides that:

*rule 36(c). Wien a position covered by this agreement i s discontinued.

any substantial volunme of work previously assigned to such positions
which remains to be performed shall he assigned to a position covered
by this agreenent..." (Emphasis added).
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On August 1, 1982, the Incunbent in the Receptionist Position, ws.
McKenna announced her retirenment, to be effective on August 31, 1982. On August
16, 1982, Ms. McKenna went on |eave pending retirenment, and the Carrier blanked
her position. M5 MckKenna's |eave coincided with the Carrier's nove of its
Headquarters to a new buil ding which contained all the offices of the Carrier
as well as those of another Carrier also owned by Carrier's Parent. The
physi cal |ayout of the new building was much different than the Carrier's
former headquarters, and included a centralized security and reception system
The Real Estate Department no |onger had a separate entrance.

When M. McKenna retired, the Carrier concluded that the Receptionist
position was no |longer necessary at its new |ocation and abolished it. The
access and security duties for the new building, a part of which had been
performed by Ms. MKenna at the former location, were assigned to and perfornmed
by a Railroad Policeman enployed by another, related Carrier. The typing and
filing work formerly performed for the Real Estate Departnent was assigned to
other enployees covered under the Agreement. The work for the Treasurer's
O fice, which had been performed by Ms. MKenna on an as-avail abl e basis, was
assumed by Enployees of the Treasurer's Ofice not covered by the Agreenent.

The Organization filed with the Carrier a claimthat the work of the
Receptioni st bel onged to Employes covered by the Agreenent. that the position
shoul d be posted, bid for, and filled in accordance with the Agreement, and
that the successful bidder should be conpensated for all days the position was
not filled and its duties perfornmed by non-covered Enployees. The Carrier
denied the claiminitially and on appeal,and it was brought before the Board.

The Organization argues that, since the duties of the Receptionist
position continued, the position was not properly discontinued by the Carrier
and that it must, under the Agreement, have been posted and filled. The
Organi zation argues further that Rules 1 and 36(c) require, in any event, that
work performed by a previously-covered position which remains in effect follow ng
di scontinuance of that position continues to belong to enpl oyees covered by the
Agreenent. As a result of the Agreenment of the parties with respect to the
List, the position which the Incunbent had occupied, and the work assigned to
the position, becanme subject to the Agreenent, upon her vacating the position.
The Organization argues, therefore, that operation of the Agreenent in the
instant situation required that the remaining work be performed by a covered

Enpl oye.

The Organization argues in support of its position that the work of
the Receptionist position, or a substantial part thereof, continues to exist at
the new Headquarters location. It points out that a non-covered Enpl oye now
receives visitors, announces them naintains an access |og, and controls access
to the Carrier's Oficers, all of which were a part of the work performed
previously by M. MKenna.

The essence of the Organization's argunent is that substantial duties
of the Receptionist position remain to be perforned and are performed, although
ina different form at the new Headquarters building. The Organization argues
that the security duties perforned by the Policenman include the reception work
formerly performed by Ms. MKenna. It concludes, therefore, that the Carrier's
actions are in violation of the Scope Rule.



Award Nunber 25487
Docket Number CL-25395 Page 3

The Carrier asserts by contrast, that the duties of the position no
longer exist to be performed. The Treasury Department work perforned by M.
McKenna Was On an as-avail able basis and was not substantial. The clerical
work has been assigned to covered Enployees, and the Receptionist duties
themsel ves, in the Carrier's view, no |onger exist, since there is no separate
access to the Real Estate Department and since the duties performed by the
Policeman are different than those which had been previously performed by M.
McKenna: the Policeman is arnmed and prepared to use physical force to maintain
security and is responsible for security for, as well as access to, the entire
bui I ding, not just the Real Estate Departnent.

The Carrier points out that the security and access duties now perforned
by the Policeman for the entire building were previously perforned by the Security
CGuards in the lobby of the previous offices. The separate access to the Real
Estate Departnent and the Reception duties in connection with that access no
| onger exists. To the extent that any such work mght remain, it is not substantial.
The Carrier argues that there is not, in any event, sufficient work to support
a position and that an Award in the Organization's favor would, therefore,
constitute a penalty for the Carrier and a windfall for the Organization.

Di sposition of the argunents with respect to non-reception duties of
the Receptionist position is straight-forward. The record does not indicate
that the Receptionist position's work for the Treasurer's Ofice was "substantial'
within the meaning of Rule 36fc); they appear to have been, as the Carrier
characterized them "fill-in" work. They do not appear to warrant retention of
a position, or any substantial part thereof, in order to ensure that they are

per f or med.

It does not appear to be contested that the clerical duties of the
Receptionist position were assigned to Real Estate Department Employes covered
by the Organization's Agreenent with the Carrier. The Organization does not
assert that the volune of work assigned to the other, covered positions is in
excess of the ability of the Incunbents in those positions to perform  There
i's no general obligation on the part of the Carrier to maintain separate
positions to performwork which can adequately be performed by other covered
positions, and the Board does not construe the Scope Rule here to so require.

The disposition of the Reception-related duties of the Receptioni st
position is more difficult. There is merit in the positions of both parties.
Scope Rules are of vital inportance to the parties. \Were the parties have
taken pains to negotiate themw th great specificity, as here, they must be
interpreted with great care to give effect to the parties' intentions. Wen,
because of changed circunstances, the |anguage of the Scope Rule cannot be
applied wthout interpretation, the Board nust analyze how the Rule should be
applied to the new operational situation.

Here, the Carrier discontinued the Receptionist position. The Board
concl udes that the Agreement did not preclude it fromdoing so; the Agreenent
contenpl ates such action by the Carrier and Rule 36/c) provides for retention
by covered positions of any "substantial volune' of work renaining after the
di scontinuance of a position. The question for determnation is, therefore,
whet her the work which remained fromthe discontinued position constitutes a
"substantial velume~ which requires assignment of the work to a position

covered by the applicable Agreement.
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The record contains no evidence as to the volume of such reception
work which remained for the Real Estate Departnent of the Carrier atits new
| ocation, and a nunber of factors suggest that it was not significant. The
Policeman Who assuned the Receptionist duties for the Real Estate Departnent
perfornms building-wide Reception duties, including all the Departments of the
Carrier and for all the Departnents of another Carrier as well. In addition
the Policeman perforns security duties which had not been performed by M.
McKenna. The Board concl udes that the Organization failed to denonstrate that
the separate Departmental access duties perfornmed by Ms. Mckenna at the Carrier's
prior offices continued to exist in any substantial volune at the new | ocation;
indeed, there is a strong inference fromthe record that they did not.

In addition, the building-w de security and Poidce functions which
the Policeman perforns at the Carrier's new Headquarters buil ding had previously
been performed by Security Personnel at the Carrier's prior offices who were
not covered by the Agreenent between the Organization and the Carrier. The
record reveal s no claimby the Organization that the work performed by those
Security Personnel was within the Scope Rule of the Agreement. It may, therefore,
be assumed that that work could be transferred to and perforned at the new
location without violation of the Scope Rule. The Board concludes that the
Policeman at the new offices perforns primarily and substantially work not
wi thin the Scope Rule which had previously been performed by the Security Cuards
rather than the Receptionist.

Accordingly, for the reasons set forth above, the Board concl udes
that the Carrier was authorized to discontinue the position and had |egitimte
reason to do so, that no substantial volume of work fromthe discontinued Receptionis
position is performed by the Policeman, and that the Scope Rul e does not require
the Carrier to post and fill the Receptionist position or to conpensate a covered
Enpl oye for the perfornmance by a non-covered Employe of reception work which
mightremain. The claimnust, therefore be, and it hereby is, denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes wWithin the neaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute invol ved herein; and

That the Agreement was not viol ated.
AWARD

d ai m deni ed.
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NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST:

r - Executive Secretary

Dated at Chicago, Illinois, this 23rd day of wmay1985.



