NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 25493

THIRD DI VI SI ON Docket Nunmber Mw=-25630
M. pavid Vaughn, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: [
(Escanaka and Lake Superior Railroad Conpany

STATEMENT OF CLAIM O aimof the System Conmittee of the Brotherhood that:

1) The claint as presented by Assistant General Chairman F. M Larson
on April 8, 1982 to Director Field Operations W.F.prusch shall be allowed as
presented because the claimwas not disallowed by President John Larkin (appeal ed
to himon June 18, 1982) in accordance with Paragraphs (a) and fc) of Rule 52
(System Fil e ELST=-3009).

*The letter of claimwill be reproduced within our initial subnission.

CPINION OF BOARD: Cm or about March 15, 1982, Carrier recalled to service P.
Wagner and D. LeGault to fill vacant Trackmen positions

on the section crew headquartered at Ontanagon, Mchigan. At that tinme, Cainants
M.W | coxen, J. Vlling, 7. Hedler and W Latvis held seniority as Trackmen.

As a result of Carrier's action, the Organization filed a claimon
April 8, 1982, which was denied by Carrier's Director of Field Operations W F.
Drusch on April 20, 1982. The Organization appeal ed the denial to President
John Larkin on June 18, 1982 but received no response to that appeal.

On March 24, 1983, the Organization notified Carrier that the claim
nmust be allowed under Rule 52 of the Agreenment. That rule reads, in relevant

part:

“fa) ALl clains or grievances nust be presented in witing by or on
behal f of the enployee involved, to the officer of the Carrier
authorized to receive sane, within sixty (60) days fromthe date of
the occurrence on which the claimor grievance is based. Should any
such claimor grievance be disallowed, the carrier shall, within
sixty days fromthe date same is filed, notify whoever filed the
claim or grievance (the enployee or his representative in witing of
the reasans for such disallowance. |f not so notified, the claimor
grievance shall be allowed as presented, but this shall not be

consi dered as a precedent or waiver of the contentions of the Carrier
as to other simlar clains or grievances.

fc) The requirenments outlined in paragraphs (a) and (b), pertaining
to appeal by the enpl oyee and decision by the Carrier, shall govern
in appeal s taken to each succeeding officer, except in cases of
appeal from the decision of the highest officer designated by the

Carrier to handle such disputes..."
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Carrier responded that the clamwas barred under the doctrine of

laches in aletter dated March 30, 1983. The Oganization notified the Carrier
of its desire to seek a conference on the matter on May 27, 1983, and thereafter
brought the clambefore the Board on December 29, 1983.

The Organi zation argues that Carrier's failure to disallowits appeal

of June 18, 1982 within the sixty day limt inposed by Rule 52 requires that
the award be sustained on procedural grounds. The Carrier does not deny that

it was required to respond within 60 days.

The Carrier maintains that the claim including any enforcement of
Caimant's rights under Rule 52, is barred under the doctrine of laches. <Carrier
notes that the Organization did not process the claimto this Board until 16
nmonths after the date by which Carrier was required to respond to the appeal
and argues that this delay constitutes abandonment. It argues further that the

claimis now moot.

Areview of the record convinces the Board that the claimnust be
sustained. Under Rule 52, a claimnust be allowed as presented if the Carrier
fails to disallow the claimwthin the 60 day |limt. See Third Division Award

25122.

It is further noted that Carrier's failure to respond to the appeal
contributed to the Organization's delay in proceeding this claimto the Board.
Thus, even in the absence of Rule 52, the carierscontention that the claim

shoul d be rejected on the basis of laches would not prevail.

The record does not support Carrier's assertion that the claimis now
moot. A claimfor back pay is not rendered moot merely because the Clainant is
no longer enployed by the Carrier. Thus, the claimw | be allowed as presented,
except that a review of Carrier's records will determne any applicable cutoff

dat e.

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes within the neaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.



Awar d Number 25493 Page 3
Docket Number MN 25630

AWARD

Claim sustained in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BGARD
By Order of Third Dmvision

ATTEST:

Nancy ver - Executive Secretary

Dated at Chicago, Illinois, this 23r4 day of may 1985.



