HATIONAL PATLROAT: ANJUSTMENT ROARD
Award MNumber 25498
THTED DIVISION Docket Number C1-24808

George V. Rovle, Referee

(Southern Railway Company
PARTIFS TO LTSPUTE: (
(Rrotrtorhood ot Railway, Airline and Steamship Clerks,
{ Freight Handiers, Fxrress and Station Fonloyes

STATEMENT OF CLATIM: Carrier Jdid not violate the Agreement with the Rrotherhood

of Railway, Airline and Steamship Clerks, as allegnd hy the
Organization, Taccount persons not covered by the Agrecment, namelv, ernloyees
of the Intermndal Facility at the indicated location, performing schedule
clerical work on tbhe degignated claim Jates.,

H. A. Poore Creenville, T August 22, 1981
L. R, Trent Morristown, TN Aungrust R, 19x1
U. C. Paby Cleveland, TN July 28, 1981

J. H. Carter Knoxville, TK July 28, 16481"

Sirce the Agreement was not violate?, the four akove listed claimants,
or "the senior idle emplovee, rxtra in aroference, at the four lncations listed”
are not entitled to be comprensated a dav's pay for.each claim date and "for each
datd“zﬁorvnftvr so lany as the violation continues to rxist”, as ¢laimed Sv the
Clerks' Orpanization.

QPIZINN OF EOAUD: The clain bLrought hevore the Hoard hy the Carrier involves
the use of Cathode Ray Tubes (CRT's) at four (4) intermodal
locations, ({.c, rail=lhighwav/pigavhack facilities), The facilities are

aperatcd  hvy independent contracters whn  bkave clerical ornloyees to handle
necessary reports and data dealine with the low of trailers loaded on the
Carrviesr's livne. The contractors bave performed theuse functiong at thege
locations ior af least soven (7)) vears and in ane case for twenty (20) vears.

The GET's were installed and hegar operatine at:

Creenvills on llovemher 20, 14#0
Morristown on November 20, 1980
Cleveland on December 3, 1960
Knoxville on April 1, 19¥]

Claim was filed by the Fmnrlovee Oreanization on Septembhor |16, 1981 far
the dates of July 28, 98] at Cleveland and Kroxville, August ¥, 1981 at
Morristown, Aupust 22 1981 at Greenville and “for caclh date thareafter sn long

wd oy

as the violation continues tn exist.,”

It is the Fmplovees' contentian that the RRAL covered emplovees had
prerformed work pricr to the installarion of tke CRT's which now was nerformed v
the employees of the ontside contractors, thas vielating the Seope Rule of the
Agreement, Rule A-1, as amendoed November 1, 19880, where it states:
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"Positions or work within Rule A-1 =~ Scope shall not he
remeved from the application of the rules of the Schedule
Avreement, as amended, eoxcept by the concurrence of the
General Chairman and the Asgistant Vice President of TLabor
Relations,”

It is the Carrier's contention: that tre claims are bharroed v the time
provisions of Ruele C=3; that the work waAs not within the cited Scone Rule: that
the Fmplovees had not estabdblished that the work was exclusivelv their's: that
the Fmployee Organization had failed to costablish that the Agreement bad heen
violated in such manrer as to require that penalty claimed,

fn these prounds it 18 necessary to deal with the guestion of the time
bar before touching the merits of the claim,

The Employees tiled the four claims an September 16, 1URI for work
rertormed on the four dates poted above, {.e. July 28, 1941 (2), August B, 19H]
and  Angust 22, 1981 and all dates ot work thereafter. These dates are within
sixty (60) days or filing the claim and about this there is nn dispute. The
question to he resolved is whether the Emplovees tiled a claim within sixty days
of the "uvccurrence of which tte elaim is hased,” as provided ir Rule C-3,
paragraph 1(a) and relevant to this is whether or not this is a “continuing
claim.” '

The Carrier notes that the Intormodal aperationse Reyan at «ach ot the
facilitics many vears agpo, the most rteceont date of which is Jannarv 1, 1474,

The Fmoployees, in theicr rebnttal, argue "o..0 we will state here that
this claim was instigated when the Carrier installed the ¢PT machines in its
intermodal locations for the purposce of transmitting Jdata ro the comuuter. nat
when the Carvicr initiated its intermodal operations, ns has heen alleged by the

yT

Carcvicr.” (Page L, cmpbasis added) But the uncortested dates whon the ORT
machines were installed were as follows:

Oreenville 11/206/80
Morristown 11/20/80
Cleveland L2/3/R0
Knoxville 4/1/%1

All these dates are well heyond the sixty (A0) day limit when the
claim was filed on September 16, 1981.

Thus the central issne to be dotermined is whether this constitutes a
"continuing vialation,” as alleged by the Erployees. In this matter the
Organization rvlies upon 1971 Third Division Award No. 18539 wherein the Popard
did not bhar a claim tiled cteven (11) months after the Ceneral Chairman orf the
"mployces became aware orf the action which was in dispute.

However, the award which dealt with work transferred frem dispatchers
te telegraphers states, "In the case ar har there is no single event which can
be classitied as the 'date of the occurrerece on which the claim or grievance is
based.' The nractice in question is clearly a continuing one ... and not barred
by the 60 day limitation,”
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in this case at har there is a clearly distinzuishahle series or dates
and tterefore Third Division Award No. [853% praovides no clear precedent
supnorting the Employees' claim.

Moreover the Carricer rofers the hoard to Pubtic Law PBoard Ze.o 2971,
Award No. 1. a case involving the same partics and the same issue of a time bar
to a clain wherein the I'mplovees also cited Award No. 1£539. In upbolding the
Carrier's position that the assignment of work at the intermodal facility of the
Carrier was not o continuing vielation the Board keld.

"iee the citcumstances herein ia dispute do nat constitute a
continuing violation but rather a single act - that of
contracting out certain work at the intermodal facility of
Carrier. It is apparcnt that the Organization slept on its
rights for almost ten years from the time the work was first
initiated. There is no question but that the claim is
barred undcer the terms of Rule C-3 1(a) and must he
dismissed.” PLE 2971, Award ¥o. 1, BRAC wvs, SCU

Based npon the undisputed dates of initiating the CRT operation at the
intermodal tacilities and the clear precedents of prior Awards with which this
Board conenrs, tlhe Poard wust conclude that the ¢olaim is time barred -y the
provision of Eule -3 1{a). Tims the claim that the Carvier (lid not vialate the
agreement and  the tour senior idle employees, extra in preference are not
vntitled to the compensatioe claimed on their hebalr, 18 sustained.

FINDINCS: The Third Divisior of the Adjustment fgpard, after giving the parties
to this dispute due notice of Draring thercon, and upon the whole

record and atl the cvidence, rinds ond bolds:

That the Carrier and the fmployes invalved in this Jdispute are
respectively Carrier and toployes' within the meanivg of the Railwav Labor Act.,
as approves June 21, 1934,

That this Division of the Adjustrent Doard has jarisdietion over the
dispute involved herein; and

That the Agreement was not violated.

A W a4 R D

Claim of the Carrier is upbteld.

NATTONAL RALLROAR ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

Nancy J txecutivae Secretary

Nated at Chicago, T11linois,this 13th day o June, 1985



LABCR MEMBER S DI SSENT TO
AWARD NO. 25498, DOCKET NO. CL-24808
( REFEREE GEORGE V. BOYLE)

The Majority has erred in this instance as the Award
Is contrary to the established precedence set forth on the
property in Third Division Awvard No. 18539 and is based upon
i nadmi ssi bl e evidence. Nor can its quotation of a portion
of that same Award taken out of context, sustain its |ack of
logic. That quotation of such, on Pages 2 and 3, ignores
the fact that in Award No. 18539, Referee O Brien was refut-
ing the Carrier's reliance upon several Awards which dealt
with a single event, specifically the abolishnment of an
enpl oye's position. The simlarity of Award 18539 and the case
at bar is that both involved a continuing violation of the
Agreement.  Examnation of all the correspondence on the
property reveals that the Enployes clearly stated that their
claim began when the Carrier installed CRT Machines in the
various inter-nodal |ocations for the purpose of transmtting
data to the conmputer and not when the Carrier initiated its
various intermodal operations. Thus the Statenent O Caim
set forth in this Award is reflective of the initial clains.
(Empl oyes Exhibits 14-17; Carrier's Exhibits Al-a4), as being
the foll ow ng:

H A Poore Geenville, TN August 22, 1981

Trent Morristown, TN August 8, 1981

L. R
W C.  Raby Cleveland, TN Jul'y 28, 1981
J. H Carter Knoxville, TN July 28, 1981



the property. See Third Division Awards Nos. 1010, 4079, 8324,
12326, 14994, 16092, 20163, 20166, 20235, 21073, to nane just

a few

The Mpjority based their conclusion upon unproven assertions
and inadm ssible evidence and thus failed to resolve the ques-
tion at issue and nerely helped to perpetuate a continuing
grievance. Avoidance of issues through unproven technicalities

as has been done in Award No.25498 , is in error

The case |aw authority on this issue on the property re-
quired a sustaining award. The Mjority erred in not so finding.
W nust, therefore, strenuously Dissent to Award No.25498 ,

and enphasize that Awards out of the norm have no precedential

val ue.

o)

WiTlam R _MTTer, Labor Menber

Dat e June 18, 1985
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LABOR MEMBER S DI SSENT TO
AWARD NO. 25498, DOCKET NO. CL-24808
(REFEREE GEORCE V. BOYLE)

The Majority has erred in this instance as the Award
Is contrary to the established precedence set forth on the
property in Third Division Award No. 18539 and is based upon
I nadm ssi bl e evidence. Nor can its quotation of a portion
of that same Award taken out of context, sustain its lack of
logic. That quotation of such, on Pages 2 and 3, ignores
the fact that in Award No. 18539, Referee O Brien was refut-
ing the Carrier's reliance upon several Awards which dealt
with a single event, specifically the abolishnent of an
employe'sposition. The simlarity of Award 18539 and the case
at bar is that both involved a continuing violation of the
Agreement. Exam nation of all the correspondence on the
property reveals that the Enployes clearly stated that their
claim began when the Carrier installed CRT Machines in the
various intermodal |ocations for the purpose of transmtting
data to the conputer and not when the Carrier initiated its
various internodal operations. Thus the Statement O Caim
set forth in this Award is reflective of the initial clains.
(Enpl oyes Exhibits 14-17; Carrier's Exhibits Al-aA4), as being
the follow ng:.

H. A Poore Geenville, TN August 22, 1981

L. R Trent Morristown, TN August a, 1981
W C.  Raby G eveland, TN July 28, 1981
J. H Carter Knoxville, TN July 28. 1981




On the property, the Carrier contended w thout ever
refuting the Employes question at issue, that their Internoda
Operations hadn't changed since being started and it was not
until their Rebuttal on Page 2 that they offer alleged dates
as to when the CRT Machines were installed. The Mijority
Opi nion seized upon such as being fact rather than nerely
being a self-serving statement and states the follow ng:

... But the uncontested dates when the CRT
machi nes were installed were as foll ows:

Geenvillell/20/80
Morristown 11/20/80
G evel and 12/3/80
Knoxville 4/1/81
"All of these dates are well beyond the sixt¥
(60) dgf limt when the claimwas filed on Septenber
16. 1981."

By accepting such as being fact rather than an unproven
assertion, the Majority is then able to conclude that the clains
shoul d have been initiated within sixty (60) days of those dates
and not having been done, the Enployes have slept on their
rights and Award No. 1 of P.L.B. 2971, between the sane Parties,

I's controlling.

That conclusion is based upon evidence which was inadm ssible
at this level as it was not set forth on the property. The
Board has consistently held that provisions of the Railway Labor
Act and Rules of Procedure of the Board (Grcular Ne.l), do not
permt either party, on appeal to the Board, to present issues
that have not been raised during the handling of the dispute on
-2- AWARD NO, 25498 ,DOCKET CL-24808




the property. See Third Division Awards Nos. 1010, 4079, 8324
12326, 14994, 16092, 20163, 20166, 20235, 21073, to nanme just

a few

The Mjority based their conclusion upon unproven assertions
and inadm ssible evidence and thus failed to resolve the ques-
tion at issue and nerely helped to perpetuate a continuing
grievance. Avoidance of issues through unproven technicalities
as has been done in Award No.25498 , is in error

The case law authority on this issue on the property re-
quired a sustaining award. The Mjority erred in not so finding.
Ve nmust, therefore, strenuously Dissent to Award No.25498 |,
and enphasi ze that Awards out of the norm have no precedential

val ue.

K 108

WITiam R _MITer, Labor Nenber

Dat e June 18,1985
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