NATI ONAL RAI LROAD apgtsTMENT BOARD
Award Number 25499
7gIRD DI VI SI ON Docket Number Vh- 25414

Janes Robert Cox, Referee
(Brotherhood of Maintenance of Wy Enpl oyes

PARTI ES TO DI SPUTE:
fUnicn Pacific Railroad Conpany

STATEMENT OF crarM: Clamof the System Committee of the Brotherhood that:

{1} The dism ssal of Roadway Equi pnent Operator #. R Sabom for
al | eged #violation of CGeneral rRule B and General Regul ation 700 of the Form7sog*
was W thout just and sufficient cause and on the basis of unproven charges
(System File S-19-11-14-55).

f2) The clainmant shall be reinstated with seniority and all other
rights uninpaired, his record shall be cleared of the charges |eveled against him
and he shall be conpensated for all wage |oss suffered.

OPINION OF BOARD:  An arrest warrant issued by the San Bernardino, California
Miuni ci pal Court My 3, 1982, charged O aimant Sabom with
Assault with a Deadly Wapon. He was apprehended and taken off the job in or
near the Cal Cartage Yard in Los Angeles May 5, 1982. The charges stemmed from a
March 7th incident involving a female who required energency surgery for the
removal of her spleen allegedly as a result of a clainmed assault by O ainant.

After the arrest, Caimant returned to work May 12th and, after working
two days, was renoved from service. The Bearing in this matter was conducted May
20, 1982. Caimant was dismssed from service for violation of General Rule B
and CGeneral Regulation 700. General Rule B requires obedience to Rules and
Special' Instructions while Regulation 700 states:

*Enpl oyees will not be retained in the service who are
careless in the safety of themselves or others, insubor-
dinate, dishonest, imoral, quarrel sone orotherw se
vicious or who do not conduct thenselves in such a nmanner
that the railroad will not be subjected to criticismor

| oss of goodw ||, or who do not neet their personal obli-
gations:

Claimant’s Court date was set for June 7th. According to the record,
due to failure to prosecute, charges against Oaimant were dropped June 28, 1982.

The evidence does not establish the Caimnt engaged in any off duty
conduct which adversely affected either his work or the Carrier's operation. No
evi dence of public know edge of the arrest was submtted. The arrest by itself
does not provide a basis for discipline. There was no adm ssion by O ainmant of
an assault and neither the alleged victimnor any occurrence wtness testified.

It is significant that Sabom was allowed to return to work follow ng his arrest
and incarceration. The charges do not include a Rule 48¢z) violation and Carrier
did not dismss M. Sabom under Rule 48(L) because of his arrest and renoval from
Conpany property by civil authorities.
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The evidence also does not support the Carrier's finding that O ai mant
was in violation of either General Rule B or General Regulation 700. The arrest
based upon a citizen's conplaint which was not followed up does not establish
that Caimant was immoral, quarrelsome, or in any way had conducted hinself in a
manner that the Railroad woul d be subject to criticismor [oss of goodw l|.
Moreover, dismssal was not based on any absenteeism factor, only upon the Rules
cited above.

For these reasons the Board finds that the clamis to be granted with
Caimant reinstated with seniority and all other rights uninpaired and com
pensated for wages lost, offset by any outside earnings or unenploynent benefits
recei ved.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act, as
approved June 21. 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was viol ated.

A WA RD

G aimsustained in accordance with the Opinion.

NATI ONAL RAI LRCAD ADJUSTMENT BCQARD
By Order of Third Division

Attest:r' 0/4&”

Nancy 7. /éver - Executive Secretary

Dated at Chicago, Illinois, this 13th day of June 1985.
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CARRIER MEMBERS' DISSENT
TO
AWARD 25499, DOCKRT MW-25L1L
(Ref eree Cox)

In the overwhelming majority of disputes involving the subject of discipline,
even strong di sagreenents with Awards on the nerits do not lead to the filing of
Dissents. (Qccasionally, however, the Award is so egregious that good conscience
requires that the Award not be allowed to slip into history without some final

words of farewell. The Awd in this case falls into such category.

The O aimant was charged with violating Carrier Rule B and CGeneral Regul ation
700. Rule Bis a general rule requiring enployees to know and conply with the rules
and regulations of the Carrier. GCeneral Regulation 700is a specific rule which,

in pertinent part, provides:

"Ceneral Regulation 700: Enployees will not be retained in the service
who are. ..quarrelsome Or ot herw se vicious..."

The facts established at the Investigatory Hearing are as follows. At the

time of the event underlying the dispute, Claimant had been in the service of the
Carrier for eight months. One of the witnesses called by the Carrier at the

I nvestigation was Special Agent A bertson. He testified that on March 7, 1982,

the O aimant was arrested by the local police for creating a disturbance involving

a female victim It later devel oped that the victimrequired emergency service for
the removal of her spleen as a result of an assault on her by Cainant. The ori-
ginal charge of creating a disturbance was changed to assault with a deadly weapon
and Claimant was rearrested on Carrier property on May 5.The witness testified that
his know edge of the facts was obtained fromthe local police conducting the investi-
gation. The Caimant was called as a witness. He did not dispute any of the
testinony of the Special Agent. He did testify that he made bail and returned to

work on May 12; that he worked for two days; and that he was renoved from service

by the Carrier on May 1k.
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On June 1, 1982, the Carrier notified the Claimant t hat he was di sm ssed from
service for violating General Regulation 700. In further handling on the property,

t he Organization contended that, by allowing the Claimant to return to work fortwo
days before removing himfromservice pending the Investigation. the Carrier had de-
prived Claimant of a fair end inpartial hearing by prejudging Gaimant's guilt. It
also argued that the dismssal violated the Agreement because the crimnal court had
di sm ssed the charges against Claimant. The Carrier responded that the charges had
been di sm ssed only because the complaining witness (the Claimant's girlfriend) had
felled to appear et the trial, end that the Carrier's decision was based upon the
testinmony of the Special Agent et the Investigation. The Carrier also took the posi-
tion that it had the right to suspend the enpl oyee pendi ng the Investigation under
Rul e L8(o)of the Agreenent.

1. The Carrier's holding O ainmnt out of service pending Investigation was in
accordance with Rule 48(o)of the Agreenent end did not constitute prejudgnent of tt
Caimant. Rule 48(o)allows the Carrier to suspend en enpl oyee before en Investigation
where serious violations of Carrier Rules are involved. Cainmant was charged in
connection with a particularly vicious assault end the Carrier certainly was exer-

cising prudence in renmoving daimant pending Investigation. Third Division Awards:

21834, 10993, 19877, 11330. The fact that it allowed Claimant to return to work for
two days after he posted batil did not deprive Cerrier of its right to invoke Rule
L8(0);it certainly was no basis for invalidating the subsequent Investigation. At
nost, if the suspension were unwarranted, Cainmant would have been entitled to paynent

for the period of suspension. Third Division Awards: 22034, 25118,

2. The Board has long held that acquittal by a court of lawis nobar to

di sciplinary aetion by the Carrier. Third Division Awards: 24608, 20781, 13127,

13116, In this case, the Claimant was not acquitted, the charges were dropped only
because the conplaining witness did not appear et the trial. The above cited Award

accordingly, are even nore appropriate in this case.
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3.There was substantial evidence to support the Hearing Officer's finding
that Claimant had acted iN a Vici ous manner in violetion of General Regul ati on 700.
Speci al Agent Al bertson testified concerning the Claimant's guilt on the basis of
i nformation obtained fromlocal police. Wiile such information was hearsay, thi s
Board has | ong recogni zed that hearsay evi dence i s admissible et | nvestigatory

Hearings. Third Division Awards: 21228, 19933, 19558, 16308. Of per haps even

greeter significance, the testinmony of the Special Agent was not controverted by the
Claimant. Surely, the testimony of the Special Agent, es well es the fact that
Claimant had been arrested on Carrier property end was out on bail et the time of the
Investigation, constituted sufficient probative evidence to require et leest &
deni al by the Claimant.

4. The Board has |long recognized that when the nature of the inproper conduct
of the enployee is severe, the enployee is subject to discipline whether the conduct
happened on or off railroad property end wthout the necessity of a finding that

such conduct brought disrepute upon the Carrier. Third Division Awards: 2kogh,

21825, 21334, 21228,19263, Certainly, the vicious assault perpetrated by Claimant
inthis case warranted the severe action taken by the Carrier

The majority has ordered that the C ai nant be reinstoted wth backpay w t hout
referring to even one of the above issues. W believe it is clear that a Dissent

to such en award i S necessary.
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P. V., VARGA
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