
EiATIONAL  RAILROAD A@.lUSTMEh’T  BOARD
Award Number 25507

TIIIRD DIVISIOI.. P o c k e t  I:llmhrr Cl.-25187

Robert I;. ?lcAllistcr. Rcleree

(ert~tI~ert~7od  o f  Rai lway , Airline ax Steamship Clerks,
PARTIS T O  UISPIJTI::  (  FreiRbt IIandI~rs,  Exl,ress  and S t a t i o n  ::mnloycs

(
( B a l t i m o r e  anJ Ohjo Chicago  Trrminal R a i l r o a d  Company

>TATE!!ENT  OF CLAIf.!:  Claim uf the System Committee of t h e  BrothrrhooJ  (CL-Y7riO)
tt‘zt :

(1) CarTi CK v io lated Kulrs  o f ttlp e f f e c t i v e Clerk-Telryrapher
Agrecmcnt wt162ri  i t  failed  c o  r e p l y , di?ny  o r  a l l o w  c l a i m s  Filed on th<, respecti\‘<,
d a t e s  o f  .Jnn~~ary  3fl, 3 1  a”<1 T?hruary  6 , L’ilj2, w i t h i n  t h e  a l l o w a b l e  timr l i m i t s
::pvci fic,J thrrrhy, a n d

(2) As n result 0: :ch impropriety, Carrirr sllall  be rrquirrd  t o
Com*rnsatE rmployer K . 1.. t:, ,:,;nnd, Cnrrit>r employee idrntification  number
15XOllh. Xnrwilles. Tllinois,  t h r e e  ( 3 )  h o u r s  p r o  r a t a  rat‘> ($31.&l)  f o r  e a c h
Jztc of I)r,cemhrr  0. I(!. lit !I, 18, 27, 19fpl;  January 4, 6. S. 13, 14, 15, 18,
?!l , 21, 22, 25. 26, ‘26. 2X, 2s nnJ 28, 13X?. and

(3) Carrit~r  sha!l a l s o he required tn compP”sate  cmployc~~  I(. L .
b:“I:lnnG s i x  (6) I:oursil pro rata r a t e  (Sb3.2lt) f o r  the datP o f  .Ja”~!ary  1 5 ,  l’!R?.

I)I‘II\IO;:  O F  ECARD: 0” J a n u a r y  ?fl, 31 a r d  Frhrllarv h, 19’12, thr, OrEanizatio”._- ----.
f i l e d  a  s e r i e s  of c l a i m s  o n  hrhalf  of C l a i m a n t  K .  I.. Enp:Innd.

The Cart-ier  Jir( “ n t  drcline  the claims w i t h i n  sixty d a y s  o f  tl!r c l a i m  3s
rrqrlircd :by R u l e  4 X . Tl’e C a r r i e r  drfenr’s  jtseli hv ;~ss~~rti~,~ the d i s p u t e  r’nrs
tvot  Fall w i t h i n  ttte pro\~incc-  o f  ttse Hoard i n  tiiat such rlisputt~s  are ‘imitrd t o
issues involvin:!  tlv Carrier  a n d  i t s  rnployrcs. Tl:c Cnrric,r nr~:ut?s thv reror6
iii I  I  cl~;lrly show  thr, C l a i m a n t  was “rver  rl %“n tide i~rp!oy~6’. The C a r r i e r ’ s
srlbmissio” and rrhuttal  suhnissio”  are nnst :wrs~l~sivv. Thr “r”C!em t h i s  Enarc’
has i s  w i t h  tI:f> ?cidr”cc heForc  u s . T h e  Organizntio”  claim  slwws t h e  Claimant
t o  have a Carrivr  idcntiticntio” numher and .assertschc Clqirra”t  was o n  dllty.
Th- C?rrjer’s  statk‘nent o f  facts m a y ,  i n  reality, a c c u r a t e l y  rcflcct the s t a t u s
0i the Claimant. Notwithstanding,  tbo on-prr,pertv h,arrl!  i n : :  I!WS rot show  those
fncts t o  h a v e  b e e n  estahlisivd hy otbcr  tlinn RsSrrtinnS  .T”Il ri.fC’l-Cnct~+  to 74
p r i o r  dispute w i t h o u t  submission  o,L supporti”,!  m a t e r i a l  anJ/“r  $ocluwnts. Since-
t Ii+ i s s u e  o f  t h e  C l a i m a n t ’ s  i~mployment  status  ‘was co be chnllf”,~r+,  i t  nh~r~~lrl
hnve  b e e ”  s o  d i s p u t e d  b y  nrlsweri”!!  thv c l a i m s  f i  Ied i” accordnncc w i t h  iRl!lp 4 X
which, wi thouIt  c?xception, requires  disallowance  withiv s i x t y  ?ays from date o f
f i l i n g  a n d ,  if not, the c l a i m  i s  t o  h e  allowt!d a s  prrsentrd. I:n I i ke ttIr
“uwt-ous a w a r d s  c i t e d  b y  the Carrier  i n  sclpport  o f  i t s  p o s i t i o n ,  t h i s  B o a r d  i s
unable t o  c o n c l u d e  tllat the wcord b e f o r e  IIS estahlishwt  throu,xh tbc suhnissions
of probative  evidence  that  thp Cla imant  was  “ot a bona  fidp employee .

FISDIf:GS:  Tile  T h i r d  D i v i s i o n  o f  t h e  Acljustment Eoard, upon  the wlmlc rracord  and
all the cvid<;ncc. fintis a n d  h o l d s :



Pay 2Awar,!  Number  2 5 5 0 7
Docket Number CL-25187

That  the  part ies  wniwd oral  hear ing :

T h a t  t h r  C a r r i e r  a n d  t h e  Employrs  invo!ved  i n  t h i s  disputr a r c
resprctively  C a r r i e r  anal Employt-s  w i t h i n  t h e  meaning  o f  t h e  R a i l w a y  Labor A c t ,
as approved .June 21,  1934:

T h a t  t h i s  D i v i s i o n  o f  t h e  Atiiustmrnt  Hoard  h a s  iurisdiction  over  the

Claim sustained.

XATIONAL  RAILROAD AIUIISTENT
Hv Order  o f  Third  Div is ion

5ated a t  Cbicaro,  Illinois. t h i s  13th ~!ay oi .~unp.  1935



CARRlER MENBF.FS' DISSENT
To

AWARD 25507, DOCK5-T CL-25187

REFEREZ ROBERT W. MC ALLISTER

The Majority in Award 25507 properly concluded that:

"me Carrier's submission and rebuttal submission are most persuasive."

but then proceeded to completely ignore the facts of record in order to

reach its conclusion and sustain the claim on the basis of a time limit

violation.

Evidence was presented showing that Claimant's service with Carrier was

terminated in late 1981 and same was acknowledged by the Organization's

General Chairman in a letter dated March 16, 1982.

Further, a copy of !third Division Award 25lll involving the same parties

was presented wherein the Board found in pertinent part:

"Before the Carrier discontinued the Claimant's service on an as
needed basis, he had worked 157 days in 1981. Thus, the Claimant
satisfied the required number of days of compensated  service,
under Section l(1). However, he was not laid off; at the insistence
of the Organization, his employment was discontinued by the Carrier."

**********

%is sporadic employment went undetected by both the Organization
and Carrier for almost 9 months. During this time, the Claimant
did not acquire seniority. The fact is that he was not properly
in the service of the Carrier and had no rights under the applicable
Agreement."

The record before the Board established that Claimant had no rights under

the applicable Agreement, and, accordingly, there was no requirement



on Carrier to respond to any alleged claim presented on behalf of Claimant.

The award is palpably erroneous and defective by the obvious failure of

the Majority to consider evidence of record before the Board.

We, therefore, vigorously dissent.


