NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunber 25521

7HIRD DI VI SI ON Docket Nunber MM 24795

Josef P. sirefman, Referee

(Brot herhood of Maintenance of V&Y Employes

PARTI ES TO DI SPUTE: ¢
(The Chesapeake and Chio Railway Company

STATEMENT OF CLAIM O aim of the System Cormittee of the Brotherhood that:

f1) The Agreementwas viol ated when the position of spot tanper
operator as advertised by Bulletin GR-81 was awarded to an applicant junior to
Trackman R M Bauer by Bulletin GR-81-A (SystemFile C TC 1152/ MG 3147).

(2} ra) Bulletin GR-81-A shall be cancelled and resci nded.

fb) The position of spot tamper operator shall be awarded to
Mr.R M Bauer with seniority as such as of the date of
the junior applicant's assignnent thereto.

OPINION OF BOARD. A review of the record before this Board establishes that

Bul letin CR-81, posted on may8, 1981, advertised the position
of spot tanper operator, and stated 'applications for which will be accepted from
May 8, 1981 thru may18, 1981*. In the section of the Bulletin captioned
'Remarks" there appeared the following: ®*Those desiring to bid on this position
shoul d make witten application in own handwiting to the undersigned within the

dates specified.. Caimnt R M. Bauer, Trackman, submitted his witten bid by
mailing it on mayl16th through the United States Postal Service. using certified
mil. H's application was received by the Carrier on May 19th and wasconsi dered

an untinely bid. The position was awarded to a |ess senior enployee than
G ai mant, but one whose application was the mostsenior of those received by My
18t h.

Rule 17(f) sets forth the Formof the Bulletin. There is no speci-
fication as the medium by which the application is to be nade, but the Rule
specifies that the Bulletin recite 'Those desiring to bid on the position(s)
shoul d nmake witten application to the undersigned within the period specified
above.. Bulletin GR-81 conforns to this requirement and provides notice to a
potential applicant of the tine frame within which applications will be accepted.
In this Board' s opinion the plain neaning of this |anguage, and the |anguage of
the Bulletin in question, is that the application nust be in the Carrier's
possession by may 18th. \Webster's New Col | egiate Dictionary defines "accept' as
"to receive (a thing offered).. Thus receipt of the Claimnt's application on
May 19th made it untinely.

The Organization contends that the parties contenplated nailing during
the period set forth in the Bulletin as sufficient, citing Rule 5¢c)(1) which
provides in part that *Employees recalled hereunder nust report within ten (10)
cal endar days after being notified by mail or telegramat the |ast known address
or forfeit seniority. Postmark date of letter or telegramwill constitute date
of notice.. This contention is not persuasive. First, the Rule specifically
deals with different subject matter. i.e., *Rights Of Trackmen | n Force Reduction-.
Second, it denonstrates that where the parties intended to cover the role of the
US Postal Service they were capable of negotiating contract |anguage to deal with
its vagaries. Bad the parties intended to have the time of mailing applications
controlling they coul d have negotiated simlar |anguage in Rule 17
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FINDNGS. The Third Division of the Adjustment Board, upon the whole record and

all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Zabor Act, as

approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

A WA RD

d ai m deni ed.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

f o e,

er - Executive Secretary

Attest:

Nancy J
Dated at Chicago, Illinois, this 13th day of June 1985




