
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number  255 I3

THIRD DIVISION Docket Number CL-25137

t-7.  ljavid Vaughn,  Referee

(Brotherhood ot Kai lway, Airline and Steamship Clerks,
( Freight Handlers, Express and Station EmplOyeS

PAKTIES  T O  I)ISPUTE:  (-__
(Chicago and Zorth Western Transportation Company

STATEl~lt::r‘T  OF CLAM: Clilim of  the Systrr? Commi ttw of the Brotherhood (GL-9733)
that:

1 . Carr ier  v io lated  the  terms o f  the  current  Agreement ,  part i cu lar ly
Kule 2 1 , when i t  d ismissed  f rom serv ice  Mr. R .  ?liller, Ticket  Clerk ,  account  o f
i n v e s t i g a t i o n  held o n  M a r c h  1, IYH2,  a n d ,

2 . C a r r i e r  s h a l l  h e  r e q u i r e d  to r e i n s t a t e  !ir. R .  M i l l e r  uitt! a l l
rights unlmpnired, and compensate him for all  losses commencing on the date he
was dismissed, incl~lldin):  f r i n g e  hencfit  cncitlements a n d  c o n t i n u i n g  u n t i l  t h e
v i o l a t i o n  i s  c o r r e c t e d .

OPIKION OF EQARD: Claimant R. Eliller  was  employed  by  the Carr ier  as  a  Ticket
CLCh. A t  t h e  t i m e  o f  h i s  d i s c h a r g e ,  hp h a d  t w e n t y - e i g h t

m o n t h s  of wrvicr w i t h  the C a r r i e r . On Fchruary 19, 1982, Claimant was assigned
t o  w o r k  a t  o n e  o f  fivr open t i c k e t  w i n d o w s  a t  C a r r i e r ’ s  Chi.caao,  I l l i n o i s
Passenger T e r m i n a l  as ~,n#t ot twelve? C l e r k s  nssiged  t o  h i s  s h i f t .

C l a i m a n t ’ s  duties w e r e t o  i s s u e t i c k e t s t o  rl,st”“ers  a n d rece ive
payment  for the  t i ckets . H e  w a s  requirtxi t o  account  f o r  a l l  t i c k e t s  s o l d  a n d  t o
turn i n  t o  the Carrier  a l l  tlckpt  stllhs a n d  c a s h  a n d  chocks r e c e i v e d .  t o g e t h e r
w i t h  a  dnily report  o f  h i s  t r a n s a c t i o n s  and r e c e i p t s . T o  i d e n t i f y  each C l e r k ’ s
trnnsactions, the  Clerk is  >ssi,~nrd a  nwnlwr  nncl frlrni shP.1 with  a  s tamp on  which
thr oumher  nppcars. ‘Tickets and checks l~ndled  ‘?y that Clerk  are  s tamped hy  him
or h r r  w i t h  tllc nl!mber. On t h e  day i n  quvstior:, Cla imant  ws ass igned  nllmber
54. S o  o t h e r  CI<,rk  w a s  a~signrd  t h a t  numbrc  o n  t h a t  dlntr.

On February 19. 1982, C l a i m a n t  r e p o r t e d  se1 I ins $3,1)59.70 o f  t i c k e t s .
IIP  t u r n e d  t i c k e t stubs representinK  that amount  o f  t i c k e t s  a n d  c a s h  a n d  checks
in  the  amount  o f  the  t i cket  s tubs  p lus  n inety  crnts. On h i s  w o r k s h e e t  tape f o r
t h a t  d a t e , C l a i m a n t  r e p o r t e d  having r e c e i v e d  a  c h e c k  i n  t h e  a m o u n t  o f  $49.00.
C l a i m a n t ’ s  r e p o r t  d i d  n o t  i n d i c a t e  t h a t  h c  h a d  s o l d  a  t e n - r i d e  t i c k e t  t o / f r o m
C r y s t a l  Lake, t h e  o n l y  s i n g l e  t i c k e t  i n  the C h i c a g o  subdivision  which s o l d  ior
S49.0(', n o r  d i d  i t  iI:dicatr  a n y  t i c k e t  sales ‘ t o  e i t h e r  o f  t h e  o t h e r  l o c a t i o n s
f o r  w h i c h  $49.130  fares w e r e  o f f e r e d .

Sllbsequent  t o  F e b r u a r y  19th. i n  a  rolltine a u d i t  o f  t h e  s a l e s  o f  t h a t
date, t h e  C a r r i e r  d i s c o v e r e d  a  numhercd st!lb f o r  a  t e n - r i d e  t i c k e t  t o / f r o m
Crysta l  Lake  to  he missing. I t  rev iewed  the depos i t s  o f  that date  and  found  two
$ 4 9 . 0 0  c h e c k s  h a d  hew r e c e i v e d . The checks  were r e t r i e v e d  a n d  t h e  C l e r k
numbers stamped on each were compared against the Clerk report. One check was
wflected  b y  a CorrespondinK  s a l e  i n  t h e  report o f  t h e  C l e r k  who s o l d  i t . The
second, taken hy  Cla imant ,  ws not  supported  hy  a sa le  o f  any  t i cket  for  $49 .00 .
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,jnd C~~i,,,~“t’s record  o f  t i c k e t  sales i n c l u d e d  t h e  ten-ridr  C r y s t a l  L a k e  t i c k e t ,
the c a s h  r e c e i p t s  h e  turned i n  f o r  t h e  d a t e  i n  q u e s t i o n  would  h a v e  heen  $ 4 8 . 1 0
short : trr wo,,ld  Iha\,<.  OWJ $49.on m o r e .

*he C,arrier t h e n  c o n t a c t e d  t h e  p a s s e n g e r  1410 d r e w  t h e  c h e c k ,  who
i n d i c a t e d  t h a t  h e  h a d ,  i n d e e d , p u r c h a s e d  a  t e n - r i d e  C r y s t a l  L a k e  t i c k e t  f r o m
Claimant  on  the  date  in  questton. T h r  C a r r i e r  r e c o v e r e d  the t i c k e t ,  which w a s
the  ticket  represented  by  the miss ing  s tub . Claimant’s validator  stamped number
WAS o n  h o t h  t h e  tickt=t and ttv?  c h o c k .

After noticr to  Cla imant , the C a r r i e r condttcted  a n  i n v e s t i g a t o r y
hearing  c o n c e r n i n g  t h e  i n c i d e n t  a n d ,  b a s e d  o n  t h e  r e s u l t s  o f  t h a t  h e a r i n g : .
d i s m i s s e d  C l a i m a n t  for fatlure t o  a c c o u n t  f o r  t h e  t i c k e t  i n  q u e s t i o n .  h’o
s p e c i f i c  r u l e  w a s  c i t e d  i n  t h e  notice OF d i s c h a r g e ,  a l t h o u g h  a t  the hearing,  t h e
Carrier  c i t e d  R u l e s  7  a n d  Q f r o m  C a r r i e r ’ s  S a f e t y  B o o k ,  w h i c h  s t a t e  irr rrlrvnnt
qart:

Kule 7 :

“Employers  aw prohibited  from hein< .  .  .  d ishonest  .  .  .
o r  conducting  thpmselvcn  i n  a  mnnnrr t h a t  t h e  r a i l r o a d
w i l l  h e  sub.iected  t o  critictsm and loss of g o o d  w i l l
. . .‘.

RIILP  9 :

“Theft . .  .  is ijrohihited.”

F‘ollowi~n~~  C!aimant’s  d i s m i s s a l , the Ork:anization Film3 with the
C a r r i e r  a c l a i m  f o r  rcinstatcwnt and r e s t o r a t i o n  o f  wages a n d  b e n e f i t s . The
Czrricr ?onied t h e  C l a i m  a n d , foltowinE uns~~cc~ssir~l a~:eals,  t h e  Or,gnnitation
hroalEht  t h e  C l a i m  before  t h i s  I+oard.

Thr O r g a n i z a t i o n  arfiws i n i t i a l l y  t h a t  thv C l a i m  rwst h e  s u s t a i n e d
b e c a u s e  t h e  Carrier  f a i l e d  t o  a f f o r d  Claimant a  Fair hvarinq,  sine?  t h e
c o - h e a r i n g  o f f i c e r  h a d  p a r t i c i p a t e d  i n  t h e  invrstinntion  o r ‘  the i n c i d e n t . The
Or~nnization’s  argument  in  th is  regard must  he  retcctcd. There i s  n o  i n d i c a t i o n
as t o  t h e  n a t u r e  o r  extcant o f  t h e  co-hearinK o f f i c e r ’ s  pnrcicipation  i n  t h e
i n v e s t i g a t i o n and no inr!ication that thr other co -hear ing o f f i c e r had
p a r t i c i p a t e d  in t h r  invrstieation.

Thr?re  i s . i n  :+nv rvent, no indicntiori.thnt  the Claimant was in any way
r:rcljutdfced  i n  t h e  nrcwntntion  o i  h i s  caw, i n t h a t  hp was  n o t  denird t h e
onportalni  t y  t o PT”SE” t rvidt-ncr  o r CIIIPS t ion wi tnrsses. Under suwh
cf ccumstances, tlw Roar4 h a s  h e l d  t h a t  t h e  rights  o f  Ctnlmants  are n o t  v i o l a t e d .
See ,  e . g . ,  T h i r d  D i v i s i o n  A w a r d  25~37, (“There ia no evidence that Claimant was
d e p r i v e d  o f  o p p o r t u n i t y  t o  r e f u t e  the charges  o r  t o  o f f e r  i.nto evidcncr a n y
facts  or  c i rcumstances Ian m i t i g a t i o n  of h i s  a c t i o n s  .  .  . t h e  Ronrd  d o e s  n o t  f i n d
that  Cla imant ’ s  r ights  have heen  v io lated  hy  thr? manner  in  which  the hear ing  was
conducted . “ )
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T h e  rlrcanixntion  a l s o  a s s e r t s  t h a t  CLaimant w a s  c h a r g e d  o n l y  w i t h
f a i l u r e  proper,”  t o  accO,lnt f o r  funds hllt w a s  p e n a l i z e d  f o r  t h e f t . Clrnrly,
fni 111rt. propr.rly  t o  arcotint  tar I~~nds may h e  t h e  resolt  oti a  v a r i e t y  o* a c t i o n s ,
o n e  o f  w h i c h  i s  t h e f t  hr t h e  emnloyrr a c c u s e d . Until  t h e  invrstiRation  i s
complrted, the C a r r i e r  wed n o t  c h a r a c t e r i z e tiee  n a t u r e  of t h e  e v e n t s  w h i c h
occurred , a n d  t h e  F a i l u r e  t o  d o  s o  i s  n o t  g r o u n d s  t o  s e t  a s i d e  the penalty,  s o
lony!  a s  t h e  employee  i s  n o t i f i e d  o f  t h e  p r e c i s e  c i r c u m s t a n c e s  w h i c h  t o r m  thr
b a s i s  f o r  t h e  i n v e s t i g a t i o n  and t h e  general  n a t u r e  o f  t h e  C a r r i e r ’ s  c o n c e r n .
T h e  H o a r d  c o n c l u d e s  t h a t  t h e  poticc c o  C l a i m a n t  h e r e  W.?S sllfficiently s p e c i f i c
t o  s a t i s f y  t h e  Carrir,r’n  hurdrn  a n d  doe4 n o t  c o n s t i t u t e  g r o u n d s  o n  w h i c h  t o
susta in  the  Claire.

W i t h  reswct t o  t h e  n r r i t s  o f  the d i s p u t e , thp O r g a n i z a t i o n  contcnrls
that  the  Carr ier  d id  not  meet  i~ts burden  o f  proo f ,  in  that  the  record  revea led  a
number of possible  explanati~ons  other than Claimant’s removal  of  either money or
the t i c k e t stub. Thp Organization p o i n t s  t o l i m i t s  o n t h e  C a r r i e r ’ s
invest igat ion , s i n c e  two r)tl.er tickrts WEIY a l s o  missin,? a n d  t h e  agents  w e r e ,  fn
total ( $ 5 6 . 0 0  over F o r  the d a y  i n  q u e s t i o n , and to  the  lax  secur i ty  and storage
p r o c e d u r e s  under w h i c h  a n o t h e r  person  m i g h t  hew h a d  a c c e s s  t o  CLaimant’s  c a s h
d r a w e r  o r t i c k e t s nnr! might havca utililzed C l a i m a n t ’ s  nnmher  o n  t i c k e t
transact ions .

The Board  conewit,*  the t h e o r e t i c a l  rossihi  lity t h a t  o n e  or more o f  t h e
tlvcnts  hypoth*,sizrd  hy the Or:mizatiorl  c o u l d  havr o c c u r r e d . However ,  the
C a r r i e r  w a s  a,uthorizeti to base i t s  detrrpination  o n  t h e  prohahilitirs  o f  t h e
C l a i m a n t ’ s  g u i l t . The Roard, o n  rrview,cannut conrlude t h a t  t h e  C a r r i e r  was
n r h i  trary o r c a p r i c i o u s  i n corcludini: t h a t  thr arpllments m a d e  hy thr
OrF:apization  d i d  n o t  crcace reasonable tlouhts t h a t  C l a i m a n t  conwrtrd m o n e y  i n
tire nmotlnt  i n  ourstion t o  h i s  oIIn u s e . It w a s  s i m p l y  t o o  rpmotr .? p o s s i b i l i t y
t h a t  all rtzr  Fartnrs - t h r  chwk 2nd ticket w i t h  Clnimnnt’s s t a m p  a n d  Claifwnt’s
fni lurr tr, r e p o r t  the ?.?I? - wo111d :‘a”~ rr,sllltr,d from the, explanations  @rnpnsetl
‘my  t hr? (iryan i rat i on.

The Carrier  lhas tk ri::l!t t o  .‘xpvct at,snlttLrhowcty  o n  thr p a r t  o f
i ts cmplnyrr,s, jxrticulnrly those  who  are  direct11 (,ntrtIstwl  w i t h  collectfnr i t s
f u n d s  Erom  t h e  p u b l i c . Konrr~  prwtvlcnt  i s  cle3r  that !Sr<nch  01 a n  CT,FlOyW?‘S

~luiy  i.n t h a t  r e g a r d  m a y  properly  rrs111t  i n  discharue. S<?e , e.g., Third  Div is ion
Awards 25042, 25041  and  L49’!3. C!ainnnt’s  relntively  sIr)rt  service o f f e r s  n o
:!Psis t o  m i t i g a t e  the p e n a l t y .

Si nc+x tb<, Ho;lr<t  COPC Ludes Chii t the.. Carrie,r’s d e t e r m i n a t i o n  i s  n o t
arbitrary or c a p r i c i o u s  nnri the penalty n o t  e x c e s s i v e ,  t h e  clain m u s t  ho, a n d  i t
i s . r!<,nied.

F1KI)ItiC.S: T h e  T h i r d  Divisior o t  the Adjustment  Roard, t,pon the‘  wholr r e c o r d  snd
all t h e  ~~vidpncc, f i n d s  a n d  h o l d s :

T h a t  t h e  p a r t i e s  wnivcd o r a l  nrarinp;

T h a t  t h e  C a r r i e r  a n d  t h e  Employrs i n v o l v e d  i n  t h i s  disp1lt.e  a r e
r e s p e c t i v e l y  Carrier  a n d  Employes  within the w a n i n g  o f  t h e  R a i l w a y  Labor A c t  a s
approved  June 2 1 ,  1034;
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T h a t  thts D i v i s i o n  o f  t h e  Ad.justment Honrrl  h a s  j u r i s d i c t i o n  over ttw
dispute involwd herein: and

That the Agreement was not violated.

A !a' A R D

Claim dcnird.

NATTIWAL RAII.KOAD AD.JlJSTMFb:T HOARD
Rv Order  o f  Third  Div is ion

ATTEST:

Pated a t  C h i c a g o ,  I l l i n o i s ,  t h i s  1 1 t h  day o f  JIIW, lYX5


