NATI ONAL RAI LROAD a2pJusTMENT BOARD
Award Number 2553g
TH RD DIVISION Docket Number MV 2511}
George S. Roukis, Referee

Brot herhood of Mintenance of Wy Employes

(
PARTI ES TO DI SPUTE: ¢
(The Am Arbor Railroad System (M chigan Interstate

¢ Railway Conpany - Qperator)
STATEMENT OF CLAIM O aim of the System Committee of the Brotherhood that:

(1} The Agreement was viol ated when outside forces were used to
performrail laying work between Alma and M. Pleasant, Mchigan Septenber 21,
1981 t hrough Decenber 15, 1981.

f2) As a cansequence of the aforesaid violation, the follow ng naned
employes shal|l each be allowed pay at their respective rates for an egual
proportionate share of the total nunber of nman-hours expended by outside
forces, beginning Novenber 11, 1981 and extending through December 15, 1981.

C. R Scarbrough A E Hajdu
Sebast i an rRamon S. P. Schall
R E. McCrindle S. W Spaul ding
C R Gaskill, Sr. V. L. Vore
Andrew Abraham Sr. D. G Runyan
L. ¢c. wallace E. L. Lowry
J. E. webber, Jr. Sam Scarbrough
Raf ael ruiz m L. Parker
R D. Shaw, Jr. D.F. Giffus
E. B. Trowbridge E. mJohnston
R T. Eliott T. C Loamis
B. D. Cassady C. C Guck

R E. Fulks C. |. watters, Jr.
L. R Johnson S. E dass

R R Redman J. L. Vore

C R gaskili, Jr. B. K Tufford
G D. vore w. A Eldridge
D. P. Hyatt C K EHliott
J. A. Roberson D. M Krajcovic
A. J. Przepiora R D. Stone
J. C. Keehl J. L. Bunting
Laurence 0' Dea WI1liam Cooper
R 7. Proudfoot M S. Russell
R A Spaleny D. L. Gaskill
R S Crawfis K R Wilter
D. K WIlis L. G #Holbrook
m D.  Sparks F. W Encs

L. W Stiffler D. K Fnika
D. L. kastel B. R Rohac
J. W Lee Larry Noras

T. D. Beck Kent Cruson
A. R Micham Ray Boussouw
K. S. Kerns Jerry Witaker
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OPI N ON o Boarp: The Mchigan Interstate Railway Conmpany (MIRA) was formed

I N seprember, 1977 as an operating Conpany under cantract
wi th the Mchi gan Departnent of Transportation. |t operates the Ann Arbor
RailroadSystem By letter, dated January 7, 1982, the Oganization filed a
grievance claim wherein it asserted that Carrier violated the May 1, 1979
Schedul e Agreenent when the rongwell-Scott Canstruction Conpany was permitted
to lay ribbon rail between Alma, Mchigan and M. Pleasant, Mchigan from
Septenber 21, 1981, through Decenber 15, 1981. It averred that Carrier failed
and refused trhe Caimants named in the petition the opportunity to performthe
work in direct violation of Rules 1, 43¢») and the applicabl e protective
seniority rules.

By letter, dated February 23, 1982, Carrier declined the claim on the
grounds that it was procedurally untinely and the correlative substantive
rationale that the work was an integral aspect of the State of Mchigan' s Rai
Rehabilitation Program and not subject to the Schedul e Agreement. It further
argued that even assum ng arguendo the work was covered by the Schedul e
Agreement, it did not have the forces and requisite equipnent to performthe
work, and thus, these preclusive limtations were permtted Rule 43(b)
exceptions.

In its response letter of April 20, 1983, the Organization maintained
that its claim began on Novenber 11, 1981, when it first became aware that
outside forces were actually laying ribbon rail, albeit the start of work began
on September 21, 1981. Under these conditions, it argued the asserted
violation was a continuing claim

Carrier continued its defense in its response letter of June 15,
1982; and the Organization reiterated its essential arguments in its response
letter of Septenmber 21, 1982. It argued that it was not aware the outside
contractor was on the property until six (6) weeks after the work conmenced;
and averred that as the Agent of the Mchigan Interstate Railway Conpany, the
Ann Arbor Railroad was bound by the requirenents of the Railway Labor Act.

In considering this case, the Board agrees with Carrier's position
that the January 7, 1982 claimwas untinely filed. \Wile the O ganization
argued that it was first nmade aware of the ribbon rail laying work on Novenber
11, 1981, we have no supportive indisputable evidence that this was so.
Moreover, judging fromthe record the O ganization was aware that the Chief
Engi neer was trying to have the work perfornmed by Carrier Forces, and also
mndful that the State of M chigan was contenplating the use of an outside
contractor. It would be hard to conclude that the work when it was performed
by outside Forces, was a conpletely unanticipated surprise. In its subm ssion
to the Division, the Oganization argued that Rule 24rd) clearly provided that
a claimmay be filed at any time for a continuing violation and asserted that
Third Division Anard No. 12012 was on point with its interpretative position.
Carrier argued that Third Division Award No. 23953, which logically and
analytically was predicated upon the claimtype distinctions enunciated in
Third Division Award No. 14450, was nore pertinent and directly on point with
the fact specifics herein. In the latter Award, the Board held in part:

e
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"In the case at bar, it is apparent that the action conplained of,
the lack of notice of intent to contract and the actual contracting
of the work, took place in August of 1979 while the claim was not
filed until Decenber, |long past the sixty days provided in Rule
29¢a). Cearly, the camis not a continuing camunder the well
reasoned definition cited above, and followed by many other awards,

and it nmust be barred:
The other Award referred to was Third Division Award n 14450.

The instant claimis based on an act that occurred on Septenber 21,
1981, and consistent with the solid body of case law on this point it is not
continuing, although a continuing liability may flow fmthe specific pivotal
act. (See also Third Division Award ns20631, 20655, 21376, 11167, 12984
et.al. and Second Division Award No. 6987.) The claimwas filed on January 7,
1982, well beyond the sixty (60} days time limt set forth in Rule 24(d); and
it is untimely. This decision foursquarely conports with the explicit |anguage
of Rule 24(d) and our judicial holding on sinmlar issues of contention. The

claim therefore, is disnssed.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor at

as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the claimis barred.

AWARD

O ai m di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Nancy J. I - Executive Secretary

Dated at Chicago, Illinois, this 28th day of June 1985.



