NATI ONAL RAI LROAD ADJUSTMENT BCARD

Award Nunmber 25564

THRD DIVISION Docket Nunber MW 25388

Frances Penn, Referee

(Brot herhood of Miintenance of Wy Employes

PARTI ES TO DI SPUTE: ¢

(Detroit, Toledo and Ireonton Railroad Conpany

STATEMENT OF cam: Caim of the System Committee of the Brotherhood that:

1) The Carrier violated the ageement When, wi thout benefit of
*mutual agreenent between the Chief Engineer and the General Chairman" it
assi gned the work of disposing of scrap ties in the vicinity of Tremont Gty

to outside forces beginning w3,

1982 (Carrier's File 8365-1-144).

fb) As a consequence of the aforesaid violation, the follow ng
named furl oughed enpl oyes shal|l each be allowed pay at their respective rates
for an equal proportionate share of the total nunber of nman-hours expended by
outside forces in the performance of the work referred to in Part 1, hereof.

Abercrobie, Wlliam G
Back, Vaughn
Barrie, |I, Janes A
Beekman, Donal d C.
Bellman, Kevin R.

G aham Kenneth E
Gulliver, Jerry J.
Heidner, John W

Her hager, David
Hughes, Thomas G
Hussey, Richard Mac
Hut chi nson. Mark A.
Kritzwiser, G eg A
Larnhart, Richard .
martn, M chael G

Bonner, Perry A
Bunker, David H
Cark, Wlliam M
Cross, Douglas «
Ainke, Wllard G
Pitchford, David K
Redman, Mark a
Reforno, Mark a
Rose, Randall A
Sinpson, Thonas s.
Smth, Bernard s.
valicenti, Perry L.
Vsl ey, Linard P.
Wight, Sr., Arthur C
Young, David A

OPINNON OF BOARD.  This claimwas filed on behalf of 30 furloughed trak

enpl oyes asking that they be paid an equal proportionate

share of the total number of man hours paid to an outside Contractor by the
Carrier. The Contractor was hired by the Carrier to dispose of used ties by

burying them along the right-of-way.

Chio, fmMay 5, 1982 through May 14,

The work was done near Tremont City,
1982, by one bul | dozer operator. The

Organi zation maintains that the Carrier violated several agreenents between
the parties by contracting out this work wthout reaching an agreement with
the Organization and that the enpl oyes naned were entitled to the work and

available and able to performit.

The Organization cites the follow ng rules

of the Agreement dated April 1, 1942, and revised April 4, 1955:
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spuyre 1 - SCOPE

"This agreement shall govern rates of pay, hours O service and
wor ki ng condi tions of enployees occupying all positions bel ow the
rank of supervisor in the Mintenance of Way and Structures
Departnent |isted in Menorandum of Understanding No. 1, which, with
such amendments as may be made fromtime to tine, is nade part of
this agreement. This agreenent shall also cover simlar positions
which may be established..

"RULE 8 = SENNORITY, Paragraph (d4) Goup |l

*(Note--ASeparate roster will be nmaintained for each of the
follow ng types of equipnent.)

Machi ne Operator - First class
Power Ballaster or Miltiple Tanpers
Crawl er Crane

Burro Crane

Bul | dozer

Jordan Spreader

Power Track adzer

Spot  Tanper

Bal | ast Regul at or

Ti e  Master

Spi ke Master

H ghway Truck Crane

On-Track Power Track Line
Machi ne Operator-Second C ass
Trackman”

The Organization cites a letter to the General Chairman of the

Organi zation dated February 28, 1955, from C C. Straub, Vice President,

Secretary

27, 1973,

and Treasurer, which states:

"It was also agreed that any future work ordinarily considered
mai nt enance of way work on the Detroit, Toledo and Ironton Railroad
wi ||l be perfornmed by our own forces when practicable, and that when
It is necessary to contract any such work we will confer With the
CGeneral Chairman and all such contract work shall be by nutua
agreement between the Chief Engineer and the CGeneral Chairman.

The Organization also cites a Letter of Understanding dated April
between teparties which, according to the Organization, applies

to all Carriers, and requires agreenent fromthe O ganization before
contracting out. This Letter reads in part:
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»phe problemof the contracting out of maintenance of way work
affords a good exanpl e of what we think may be possible. W\
understand that it is the position of the organization that work
should be performed to a maimmdegree by railroad enployees and
that contracting cut should be held to the m nimm consistent with
operating and maintenance practicalities, and that the achievenent
of this goal should not be thwarted through unnecessary depletion
of skilled forces, abolishment of facilites, | ack of proper train-

i ng programs, OF  @any ot her avoi dabl e devel opnents whi ch generate

t he impetus for contracting out that Woul d ot herwi se be unnecessary.
Al'though Article IV of the May 17, 1968 Agreement recites that
nothing in the Article 'shall affect the rights of either party in
connection with contracting out, * at the sane time the article is
directed toward pronoting agreenent between the parties when
specific problens arise on a railroad. W agree to the estab-
lishment of a Standing Conmttee to address itself to these
problens, in light of the position of the organization, so that the
purpose of Article IV can be achieved. The Standing Comrmittee will
not supplant the disputes machinery provided by the Railway Labor
Act but will have as its central purpose the avoi dance and settle-
ment of nisunderstanding before they reach rhe dispute level. The
Standing Committee may al so, where appropriate, agree on basic
principles that should underlie the interpretation and application
of the contracting out provision and encourage the parties to

foll ow such principles...

"If the foregoing is in conformty with your understanding of
our discussions as to paragraph (d) of Article V of the current
agreement and as to Article IV of the Agreenent of May 17, 1968,
pl ease signify your approval hereunder."

The Organization says the Carrier must accept the conditions set forth in
this eterbecause it agreed to accept the April 27, 1973, National Agree-

ment

which differs fromthe my17, 1968 National Agreement. The Organization

al so contends that the Carrier had no need to concract the work out because
it did not own a bulldozer; according to the Organization, it could have
rented one. The (Organization also says the Carrier cannot claimthat none of
its employes was qualified to operate a bull dozer because the Carrier never
canvassed its forces to deternine if a qualified operator was available.  The
Organi zation maintains that a back hoe machine would have been appropriate
and coul d have been operated by an Organi zation employe.
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The Carrier contends that the tie burying work in gquestion i S not
work ordinarily performed by Carrier enployes and that the same kind of work
had been contracted out previously wthout notice to or agreement fromthe
organi zation. According to the Carrier, none of the rules or agreenents
relied on by the Organization restrict the tie burying work te the O gan-
ization or prohibit the Carrier from contracting out the bulldozer work. The
carriermai Nt ai ns that no bul | dozer seniority classification exists and that
the cmris not required to establish one or use unqualified enployes to
operate a bulldozer. The Carrier argues that the use of a back hoe machine
woul d not have been practical or economcal. Finally the Carrier states that
t he Menorandum of Understanding attached to the Septenber 4, 1979 Agreenent
does not become effective until the parties adopt a single working agreement
covering enployes of the three ¢3) Carriers. Since no such agreenent has
been adopted, the Carrier argues, the agreement is not in effect. 7The Apri
27, 1973 letter is also not applicable because the National Agreenent of wy
17, 1968 does not apply to the pr&r Railroad, since the Organization chose to
retain its present contracting out Letters of tnderstanding Wth the prer
Rai | r oad

After a careful review of the entire record, the Board finds that
the Organization has failed to produce any evidence to support its contention
that the use of a bulldozer to bury tie butts is work that is ordinarily
perforned by Organization enployes. The record clearly shows that no
bul | dozer classification exists, and there is nothing in the applicable
agreenents which requires the Carrier to establish one. Therefore, the
Organi zation cannot claimthe work done in this instance for its emoyes
Furthermore, the Board rejects the O ganization's claimthat the Menorandum
dated September 7, 1979, regarding the contracting of Maintenance of waywork
is applicable. This Menorandum is not applicable. It is an attachment to
the Septenber 4, 1979 Agreement and which is not in effect because no single
wor ki ng agreenent was agreed to by the parties. The Board al so concludes
that the April 27, 1973 Letter of Agreenent is not applicable because the wy
17, 1968 National Agreement does not apply to the prer Railroad. For the
reasons stated, the Board concludes that the Agreenents which are in effect
have not been viol at ed.

FINDINGS:. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are

respectively Carrier and employeswW thin the meaigof the Rai | way Labor
Act, as approved June 21, 1934,
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That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement has not been viol ated.

AWARD

d ai m deni ed.

NATI ONAL RAI LROAD apgusTMENT BOARD
By Order of Third Division

Attest: : .(é;él/

Nancy A4 . Pever - Executive Secretary

Dated at Chicago. Illinois, this 26th day of July 1985.



