NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Number 25588
TH RD DI VI SI ON Docket Nunber MW 25650

Paul C. Carter, Referee

(Brot herhood of Maintenance of Wa‘g Employes

PARTI ES TO DI SPUTE. (
(Cnicago, MIwaukee, St. Paul and Pacific Railroad Co.

STATEMENT OF CLAIM O ai m of the system Conm ttee of the Brotherhood that:

#¢1) The Dism ssal of Carpenter J. Carter for alleged
I nsubordi nation on November 23, 1982 was without just and sufficient cause,
on the basis of unproven charges and in violation of the Agreement (System
File C#2-83/D=-2573).

{2)The damatshal | be reinstated with seniority and all other
rights uninpaired, his record shall be cleared of the charge |eveled against
him and he shall be conpensated for all wage loss suffered.’

OPINION OF BOARD: Prior to the occurrence giving rise to the dispute herein,

A ai mant was enployed by the Carrier as a first-class
carpenter, assigned to Crew A with headquarters at the ABC Building, Ml waukee,
Wsconsin, working under the supervision of Bridge and Building Relief Foreman
T. J. Rueda. On Novenber 23, 1982, he was renoved from service by Relief
Foreman Rueda for alleged insubordination resulting fromhis refusal to perform
work as instructed tythe Relief Foreman. On the sane date, Novenber 23,

1982, daimant was advised by the Carrier's Division Engineer:

"Concerning the incident that occurred at approximately
1:10 p.m, Tuesday, Novenmber 23, 1982, wherein M. T. J.
Rueda, B&B Foreman, sent you home.

"Effective immediately you are hereby dismssed from the
service of the MIwaukee Road for insubordination:

The General Chairman of the Organization nade request upon the
Division Engineer for a hearing for Claimant. The Division Engineer schedul ed
the hearing to start at 10:30 a.m, Decenber 17, 1982, at M I|waukee, Wsconsin.
The hearing was conducted as scheduled, with the Division Engineer acting as
Conducting Oficer. On Decenmber 21, 1982, the Division Engineer advised
Claimant that his dismssal was upheld. On January 5, 1983, an appeal hearing
was conducted by Carrier's Director-Labor Relations in Chicago, Illinois,
with the decision that Carrier's actions in termnating Caimnt's services
on Novenber 23, 1982 were proper. Caimant's prior record was also referred
to in the appeal hearing decision.
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In the mandling of the dispute an the property the Organization
contended in part:

#. ..further, the Organization finds M. Carter's

right to a fair and inpartial hearing may be in jeopardy,
as #r. E. E Howard who conducted the hearing was al so the
Carrier Oficial who signed the witten dismssal notice.*

In hearing before the Division on June 21, 1985, with the Referee
present, this issue, which had al so been raised in the Organization's
subm ssion, was vigorously pursued by Organization representatives taking the
position that as the Division Engineer signed the letter on November 23,
1982, to Caimant dismssing him from service, then sone other officer should
have conducted the hearing. The Carrier representative took the position
that the procedure followed was in accordance with the Agreenent, and in
accordance with accepted procedure on the property.

W have carefully reviewed the transcript of the Decenber 17, 1982.
hearing, wherein the Caimant was represented by the General Chairman. At no
tinme prior to or during the course of the hearing was any exception taken to
the Division Engineer acting as Conducting Oficer. In fact, near the close
of the hearing the General Chairnman stated:.

*...I would also like to thank M. Howard
for a gentlemanly held hearing...'

It is so well settled as to require no citation that if exceptions
are to be taken to a letter of charge, the timeliness O the hearing or
investigation. or the manner in which a hearing or investigation is conducted,
such exceptions nust be taken prior to or during the course thereof; other-
wi se, such exceptions are deemed to have been waived. W find that principle
to be applicable in the present case. Any exception taken by the Ceneral
Chairman in the appeal process came too Late. Miny awards of this Board have
uphel d the sanme officer issuing the charge. conducting the investigation, and
rendering the decision. Rurther, We have been referred to no rule in the
Agreement specifying who shall prefer charges, conduct hearings or investi-
gations , or render decisions. W do not find that Caimnt's Agreenent
rights were violated in the present case.

As to the nerit of the dispute, there was substanial evidence in
the investigation, or hearing, that Caimant did, on three occasions, refuse
to performwork as instructed by the Relief Foreman; that he directed obscene
| anguage to the Relief mreman, and that he threatened the Relief Areman
when the |atter removed hi mfromthe service. Any of these acts constituted
i nsubordi nation, which cannot be condoned and which usually results in
di smssal .
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Wiile there were conflicts between the testinony of Caimant and
others in the hearing, it is well settled that this Board will not weigh
evidence, attenpt to resolve conflicts therein. or pass upon the credibility
of witnesses. Such functions are reserved to the Hearing Oficer.

The record al so shows that O aimant had been di smssed in January,
1981, as a result of insubordination and profanity directed to his foreman,
and reinstated on a Leniency basis sone sixty days later. An employe's prior
record may always be considered in determning the discipline to be imposed
for a proven offense, but may not be used to prove the charge under investi-

gation.

Considering Claimant's actions in the present case, and his prior
discipline record. the Board finds no proper basis fer interfering with the
discipline inposed by the Carrier.

FINDINGS: The Third Division of the Adjustnment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the neaning -£ the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol at ed.

AWARD

d aim deni ed.

NATIONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: ?/GM

Nancy J! Dever - Executive Secretary

Dated at Chicago, Illinois, this 22nd day of August 1985.



