NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Number 25590
TH RD DI VI SI ON Docket Nunmber MsS-25736

Paul C. Carter, Referee
(Thorns J. Malone,Jr.

PARTI ES TO DI SPUTE: f
(I'l'l'inois Central Culf Railroad

STATEMENT OF CLATIM:

*Petitioner seeks an award setting aside his suspension and termn-
ation, and reinstating himto the suspended days and to his job; and presents
the foll owi ng guestions, which if resolved in his favor would justify the
award sought:

(1) Whether there is just and sufficient cause to sustain Thomas
J. Malane's suspension of January 19, 1983 (d ai m 6405, declined an May 13,
19831; and

{2) Whether there is just and sufficient cause to sustain Thé&mas J.
Malene's di scharge of February 1, 1983 (daim 6406, declined My 2, 1983) and

{3) Whether race discrimnation was a factor in Thonas J. Malone's
suspensi on of January 19, 1983 and di scharge of February 1, 1983; and

(4) Whet her Thomas 7. Mal one was granted a fair and inparti al
investigation in his suspension case upon the grounds that his union repre-
sentative was not allowed to make timely objections; and

(5) Whet her during the suspension grievance, Thonmas J. Mdmewas
denied his contractual right to have a union representative present during a

di scussion with his supervisor, which was a direct result of the insubordination

charges; and

{6) Whet her Thomas J. Mal one was denied contractual rights, a faiz
i nvestigation and due process of |aw by being denied by the conpany the
presence of a union representative in a conference from which discipline was
likely to result; and

(7) Whet her the suspension was too severe a puni shnment under al
of the circunstances; and

{8) Whet her the suspension i nposed was contrary to the authority
of Award 22152; and

f9) Whether the ternmination of Thonas J. Mal one was too severe a
penal ty; and

f10) Whether the term nation of Thomas J. Mal one of February 1,
1983 is supported and justified by the adeguate quantum of proof reguired in
t hese kinds of cases.”
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oPINoN OF poarp: The record indicates that Cainmant (Petitioner herein)
was formerly enployed by the Carrier as an IBM derk. The
Carrier states that on January 12, 1983, Cainant was discussing with the
Manager Terminal Procedures, M E Hedrick, errors allegedly made by C ai mant
on January 11, 1983, while working Position No. 339; that during the

di scussion C ai mant became agitated, decided he wanted to call his Union
Representative , junped out of the chair and left the office, ignoring the
Oficer's repeated requests to sit down and finish the discussion, returned
to his desk and apparently began rumagi ng through a telephone book. The
Manager Term nal Procedures again asked the Claimant to return to his office,
and after giving himanple time for a response, which he did not make,
Caimant was relieved of his &ies. oOn January 13, 1983, C ai mant was
instructed to attend formal investigation on January 19, 1983, on the charge:

"Please arrange to attend a formal investigation to be held in
Room 711, Central Station, 545 South Miin Street, Menphis,
Tennessee, at 10 00 AM Wednesday, January 19, 1983, for the purpose
of determning the facts and your responsibility, if any, of
whet her you refused to comply with instructions given to you by
Manager Term nal Procedures M E. Hedrick, at approxinately 5:00
PM Wednesday, January 12, 1983, when he instructed you to return
to his office to finish reviewing errors made on Position No. 339,
Tuesday, January 11, 1983."

* * *

"Your personal work record will be reviewed at this inves-
tigation. =

The investigation was conducted by Carrier's Term nal Superintendent
as schedul ed. O aimant was present throughout the investigation and was
represented by the Local Chairman of the Brotherhood of Railway, Airline and
Steanship Cerks (BRACJ. A copy of the transcript of the investigation has
been made a part of the record. Following the investigation, Cainmnt, on
January 24, 1983, was assessed discipline of thirty days suspension.

Upon review. we find that the investigation of January 19, 1983,
was conducted in a fair and inpartial manner. There was objection by
Caimant's Unian Representative that Caimant was entitled to have a Union
Representative present in his discussion with the Manager Term nal Proce-
dures. W have been referred to no rule providing that employes are entitled
to Union representation in all discussions with Supervisors about work
perfornmance, and we cannot agree that such was the intent of the applicable
Col l ective Bargaining Agreement. See Third Division Awards aos. 22152 and
22890. Further, the record shows that the discussion with the Manager
Term nal Procedures was at the instigation of the Caimnt who, after being
given the list of errors, appeared at the office of the Manager Term nal
Procedures and asked to discuss the errors. The other objections raised by
Caimant's representative were without nerit.
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The investigation contains substantial evidence by the Manages
Term nal Procedures, corroborated by testinony of the Relief Chief Cderk,
that Cdaimant did not return to the office of MaaerTerm nal Procedures, as
instructed, which instructions were given in a courteous and businesslike
manner . There were conflicts between the testimany of Claimant and others in
the investigation, however, it is well settled that this Board does not weigh
evidence, attenpt to resolve conficts therein, or pass upon the credibility
of wi tnesses. Such functions are reserved to the Carrier. Further, conflicts
in testinony do not warrant reversing a Carrier's action.

Carrier's Division Manager's Bulletin No. 30, issued on January 1,
1983, which was read into the investigation, provides in part:

'l.  Enployes are expected to work safely, obey all rules, and
be faithful, alert and courteous in the discharge of duty.

"2, Cvil, gentlemenly deportment is required of all enployees
intheir dealings with the public, their subordinates and
each other. Boisterous, profane or vulgar |anguage is for-
bidden. Courtesy and attention to patrons i s demanded.

Enpl oyees nust not enter into altercation with any persamn, no
nmatter what provocation may be given, but will nmake note of
of the facts and report to their inmediate supervisors.

"3. Di shonesty, desertion from duty, insubordination, wllful
negl ect, gross carel essness, nmaking fal se reports or state-
ments, concealing facts concerning matters under investiga-
tion, immoral character or serious violations of the |aw,
are prohibited.

[ ) [ ] xn

O aimant was guilty of insubordination by his refusal to conply
with the instructions of the Manager Term nal Procedures on January 12, 1983.
Emplayes must conply with instructions of superiors, unless a proven safety
hazard is involved, and handle through the grievance proocedure if they consider
that their rights have been violated. The rule is stated concisely "Conply
and then conplain."

There is no proper basis for disturbing the thirty-day suspension
i ssued to O aimant.
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On January 21, 1983, another notice was sent to Cainant:

"Please arrange to attend a formal investigation to be held in
Room 711, Central Station, 545 South Min Street. Menphis,
Tennessee, at 10:00 AM Wednesday, January 26, 1983, for the
purpose of determining the facts and your responsibility, if any,
and whether or not on Wednesday, January 19, 1983, you removed
Conpany property in the formof your personal file from Conpany
prem ses and whether or not, whenr file was returned to Company
prem ses by you, on Thursday, January 20, 1983, information
contained in that file was mssing fromthat file.

[ ) [ ] * N

"Your personal work record will be reviewed at this investiga-
tion."

Investigation of the January 21, 1983 charge was conducted, as
schedul ed, on January 26, 1983, and a copy of the transcript has been made a
part of the record. Followi ng the investigation, Caimnt was dism ssed from
Carrier's service by letter dated February 1, 1983.

In the investigation of January 26, 1983, there was substantial
evidence that near the close of the investigation conducted on January 19,
1983, Clainmant's personal record file was reviewed by Caimant's represen-

tative and C ai mant. The representative stated:
" ..for the records, | believe that the file was given to ne as his
representative and that |; thereafter, handed the file to M.

Mal one, it was reviewed by us.®

A stenographer testified that he did bring Claimnt's personal file
to the investigation on January 19, 1983; that he was the last person to
| eave the roomat the close of the investigation on January 19; that he made
a search for Claimant's personal file but was unable to find it; that he nade
further inquiries concerning the whereabouts of the file, including the
Conducting Oficer of the January 19, 1983, investigation, but wthout
success. He also testified that the contents of an employe's personal work
record were natters between the Carrier and the Enpl oye, which infornation
was confidential. He stated that the file was returned to himby Cerk A M.
Young on January 21, 1983, but nunerous itens were missing frmthe file that
he received on January 21, 1983.

Cerk A M Young testified that she was aware of the search being
made for the file, and that O ainant gave the file to her when he was in the
office on another natter on January 20, 1983.
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In the January 26 investigation Caimant denied having reviewed his
personal work file at the January 19, 1983, investigation; denied having the
file in his possession after the conclusion of the previcus investigation;
deni ed having renoved any docunments fromthe file, and denied having returned
the file to derk Young on January 20, 1983.

We point out that railroad disciplinary proceedings are not court
proceedings; that strict rules of evidence do not apply, nor is the burden of
proof the same. There is no requirenment that the Carrier prove the charge
beyond *a shadow of doubt." Many Awards of all Divisions of the National
Rai | road Adjustnent Board have upheld the dismissal of employes when there
was produced substantial evidence in support of the Carrier's action. In
Second Division Award No. 6419 it was held:

"The substantial evidence rule referred to was set forth by the
Suprenme Court of the United States as follows:

"Substantial evidence is nore than a mere scintilla. It

means such rel evant evidence as a reasonable nmind nmight accept
as adequate to support a conclusion.' (Cansel. Ed. Co. vs.
Labor Board 305 U.S. 197, 229).*

See also recent Third Division Anwards Mos. 25414 and 24989

From our review of the transcript of the investigation of January
26, 1983, we conclude that there was substantial evidence to support the
action of the Carrier in dismssing Jainmant frmthe service. W recognize
there were conflicts between the testinmony of Cainmant and others; however,
we have previously comrented an that subject.

The claim arising fromthe dismssal of Claimant will also be denied.

Any qestonconcerni ng all eged racial discrimnation does not
address itself to this Board.

W point out that this dispute was schedul ed for hearing before the
Board, with the Referee present, the hearing to begin at 1.00 P.M, June 21,
1984. The Claimant was represented at the hearing by Attorney A B. Chanbers.
The Carrier was also represented.

FI NDINGS: The Third Division of the Adjustnment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor
Act, as approved June 21, 1934;
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That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol ated.

A WA RD

The issues raised are disposed of in accordance with the Qpinion
and the claimis denied.

NATICONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:
er - Executive Secretary

Dated at Chicago, Illinois, this 22nd day of August 1985.




