NATI ONAL RAILRGAD ADJUSTMENT BOARD
Awar d Number 25593

TH RD DI VI SI ON Docket wnumber MN 25814

Paul C. Carter, Referee

( Brotherhood of Maintenance of WAy Employes

PARTI ES TO DI SPUTE: ¢
(National Railroad Passenger Corporation (Antrak)

STATEMENT OF CLAIM Claim of the System Committee of the Brotherhood that:

(1) The disnissal of Trackman E. Canada for alleged unauthorized
absence on January 4, 7 and 10, 1983 was without just and sufficient cause
(SystemFil e NEC-BMVE-S5D=582D).

f2) The claimant shall be reinstated with seniority and all other
rights uninpaired, the charge | eveled against himshall ke removed fromhis
record and he shall be conpensated for all wage |oss suffered.

OPINION oF BoaRD: The dispute herein was scheduled for hearing before the
Division, with the Referee present. The representatives of
the Organization and the Carrier were notified that the hearing was schedul ed
to begin at 30P.M, June 21, 1985. A representative of the Organization
was present at the scheduled time, but Cainmant was not;. however, the
representative of the Oganization stated he had understood that the C aimant
had received notice of the scheduled time and date of the hearing, and

J ai mant had advised the Organization that he would be present at the
hearing. The hearing was set back to 3:30 P.M, and the arganization repre-
sentative contacted his headquarters office to ascertain if Cainant had
appeared there, which he had not. The hearing then proceeded, beginning at
3:30P.M, with Caimant represented by the Organization representative.

The record shows that Caimant had about five years of service with
the Carrier as a trackman, and at the time of the occurrence giving rise to
the dispute herein was assigned as a trackman on Carrier's Philadel phia
Di vi si on. By letter dated January 19, 1983, Cainmant was notified to appear
for trial on January 31, 1983, on the charge:

"Unaut hori zed absences
Specifically on the followi ng dates:
January 4, 7and 10, 1983 without proper authorization.*

The trial waspostponed and held on February 9, 1983. Caimant was
present throughout the trial and was represented by an Organization repre-
sentative. A transcript of the trial has been made a part of the record.
Following the trial, Cdaimnt was disnmissed from Carrier's service by notice
dated February 17, 1983.
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Inthe trial Cainmant admitted to being absent on the dates invol ved.
He also admtted that on January 7, 1983, he was absent and did not call in

to report off.

There is in effect between the Organization and the Carrier an
Absent eei sm Agreenent, dated October 26, 1976, which provides in part:

"1

"2.

Mai nt enance of WAy Employees absent from work without per-
mssion or legitimate cause shall, on the first offense.

be served a witten notice advising themthat unauthorized
absence fromwork will not be tolerated and coul d subject
themto discipline. A copy of such notice will be forwarded
the CGeneral Chairman of the area invol ved.

"Legitimte cause* is interpreted to nman illness of the
enpl oyee, or a menber of his household requiring his
personal attention, or attendance in court. In cases
where the enpl oyee reports off ill, resulting in absence

of three (3) or nore days, a doctor's certificate of treat-
ment or examnination by a Conpany physician will be
required before return to duty is permitted.

Mai nt enance of Wy Enpl oyees who are rfound gquilty of unauthor-
i zed absence from work on the second offense shall be subject
to discipline of ten (10} working days suspension

Mai nt enance of WAy Emplcyes who are found guilty of unauthor-
i zed absence fromwork for the third time within a 12-month
period shall be subject to dismissal fromservice. The
12-month period shall start as of the first offense as
indicated under Item 1 of this Agreenent.'

The C ai mant contended he was absent on January 4, 1983, because of
illness of his child. The Carrier states this could have been considered a
legitinate reason to be off under the Absenteei sm Agreenent, had the cal
been nmade by C ai mant before the shift start and proof of the child s illness

present ed

Clai mant stated that he called in about 12:00 noon on January 4,

1983. When asked why he called in so |ate he responded:

"A

| took nmy child to the hospital and then | had trouble with
ny car and | couldn't get to a phone in tinme to call

Q Did ywu explain this to whoever you tal ked to?

A

No."
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He admtted that he did not call in on January 7; that on January 10, 1983,
he called in about 8:30 A M, his explanation being that *on that particul ar

day | did not have the phone numbers on hand. Wwhen | finally got the nunber
it was 8:30 AM"

The Carrier contends that it is a requirement that an employe
report off prior to the start of his shift in order that his absence nmay be
consi dered excused if legitinate reasan is given at the tine, and also in
order to make arrangenents to replace an employe who is going to be absent,
the Carrier must know of the intended absenece as far in advance as possible.
This issue was considered in Award Ne. 50 of Public Law Board N.2406,
involving the same parties as here involved, in which Award it was held:

®A requirement that an enployee notify the Carrier of absence
before the beginning of his skiftis an inplicit requirenent of
the program and the clainmant knew of, or should have known of,
this requirement.”

See also Award No. 39 of the same Public Law Board.

The record shows that Caimant had received a letter of warning
dated December 3, 1982, for being absent on Novenber 6 and 29, 1982, without
perm ssion or legitimate reason; that Cainmant waived trial for being absent
W t hout permission or legitimte cause on December 6 and December 21, 1982,
accepting a ten (10) work day suspension to be held in abeyance for one year.
Hi s absences without perm ssion or legitinate cause on January 4, 7 and 10,
1983, constituted his third offense within a tw-nmonth period. H s disni ssal
was not arbitrary, capricious or in bad faith, but was in accord with the
Absent eei sm Agreenment of cCctober 26, 1976.

FINDI NGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon. and upon the

whol e record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, i934;

That this Division of the Adjustnment Board has jurisdiction over
the dispute involved herein; and

That the Agreenment was not violated.



