NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunber 25595

TH RD DI VISION Docket Nunber CL-25701

James Robert Cox, Referee

(Brotherhood of Railway, Airline and Steanship derks,
(Freight Handlers, Express and Station employes

PARTI ES TO DI SPUTE: (
(Chicago, M Iwaukee, St. Paul and Pacific Railroad

{ Company

STATEMENT OF craiM: Claim of the System Conmittee of the Brotherhood | GL-9852)
that:

1) Carrier violated the provisions of Appendix No. 8 of the derks'
Rul es Agreement pursuant to Third Division Avard No. 23426 which directed the
Carrier to return Enploye H T. Davis to service with all rights uninpaired.

2) Carrier shall e required to pay Employe H T. Davis a separation
allowance in line with the provisions of Article VI of Appendix No. 8.

OPINION OF BOARD: Third Division Award 23426 returned Clainmant to service
"with a1l rights uninpaired but wthout back pay." He had
been disnmissed in late 1978. By the tine the Award was i ssued in Novenber,
1981, Carrier had already ceased operations on a substantial part of its
System and there were no positions to which the Caimant could exercise his
seniority. There was only one BRAC position renmaining in Claimant's seniority

group and that position was apmintive. |t was therefore likely that
Cl ai mant woul d never obtain a regular assignnment in the District foll ow ng
hi s reinstatenent. He was, therefore, put on furloughed emplaye status.

Claimant requested a separation allowance which has been denied by the
Carrier.

Pursuant to Court Order, the Trustee had been required as of
February 29, 1980, to furlough all employesnot required for the service.
"Protected employes” were entitled to a Separation Al owance under Appendix 8
of the Agreenent. *protected empoyes were defined, inter alia, as those
regul arly assigned. An Agreenent provision also stated that enployes ceased
to be protected in case of disnmissal for cause and that #an enpl oye shall not
be entitled to benefits of this Article during any period in which he fails
to work because of...discipline...or other absence from the Carrier's
service." Under the Allowance, separated otherw se qualified employes are
gi ven options which nmust be exercised within seven cal endar days and which
include following their work, exercising seniority displacenent rights or,
for those with five or more years enpl oyment who are required to nove their
residence in order to follow their work, an election to accept a |unp sum
separation allowance.
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Carrier takes the position that dainant was. because of his
di smissal from service, neither a protected employe whose position had been
abol i shed nor a regularly assigned employe. They contend that since the
Protective Agreenent applies only to those employes regul arly assigned. that
the C aimant coul d not become regularly assigned retroactively by operation
of Award 23426. Since he did not “own® a permanent position he was not
cover ed.

The Board finds that Caimant was not protected since he was not
"regularly assigned" within the meaning of the Separation Al lowance Provision
at the tinme he would otherwi se have been eligible to nake the election to
obtain the Allowance. The time linmtations for declaring the exercise of one
of the options are significant features of the Allowance. The Reinstatenent
Awar d operated prospectively both conpensation wise and with respect to
"regul ar assignment" status. The Award, in fact, reduced the discharge to a
suspensi on and did not restore Caimant to "regularly assigned" or paid
status during the period prior to the date of his reinstatenent. He failed
to work the period during which the benefit had to be el ected because of
di sci pline and consequently was not entitled to the Al owance under Appendi x
8.

FI NDI NGS: The third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes wWithin the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenment was not viol ated.

A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQGARD
By Order of Third Division

£
Attest: J% 0@/ '

Nancy J./DgFfer - Executive Secretary

Dated at Chicago, Illinois, this 22nd day of August 1985.



