NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Number 25623

TrIRD DI VI SI ON Docket Nunber Mw-25756
John W Gaines, Referee

(Brot herhood of Maintenance Of WMy Employes

PARTI ES TO DI SPUTE. ¢
(The Chesapeake and Chio Railway Conpany

STATEMENT OF CLAIM daim of the System Commttee of the Brotherhood that:

(1) Trackman D. R Keller shall be returned to his position as
trackman and he shall be conpensated for all conpensation |oss suffered by
himas a result of being inproperly withheld from service beginning March 28
1983 (SystemFil e c-M-1579/MG-3942).

CPI NION OF BOARD: Absent the procedural technicality that arose, the kernel

of the dispute is whether or not Caimant's recovery of a
disability judgnent on basis of his past enploynent with Carrier, estops
Caimant from reinstatenent to service with Carrier. Because of inportance
of the doctrine, we prefer to go into the estoppel matter, deciding on the
merits and disposing of the dispute in that manner

Estoppel is a termin common usage in the decisions. The form
thereof which would apply or not to the facts of the present dispute and the
sense in which used find representative definition in Third D vision Award
6215 as:

"The basic philosophy underlying these holdings is that a person
will not be permtted to assume inconsistent or nutually contra-
dictory positions with respect to the same subject matter in the
same or successive actions. That is, a person who has obtained
relief from an adversary by asserting and offering proof to support
one position may not be heard later, in the sane or another forum
to contradict hinself in an effort to establish against the sane
party a second claimor right inconsistent with his earlier
contention. Such would be against public policy."

Under present facts shown, Caimant while in the service of Carrier
devel oped in his record a history of back injuries, culmnating in an on-duty
injury sustained in his back on June 13, 1979. Then throughout the follow ng
period lasting one year, the work of O ainmant astrackman continued off and
on, and then no nore. Subsequently, having previously entered suit against
Carrier in federal court, Caimant thereupon recovered a disability judgment
in amount of $150,000 as returned in verdict by the federal jury.
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The date of recovery of the judgment for Claimant's disabled back
was February 26, 1982. On March 17, 1982, Caimant presented hinself to
Carrier for a physical examnation, as a prelimnary to his application then
being tendered for reinstatenent as fit to resune duties for the prior track-
man assignnent. There were subsequent applications to have Carrier reinstate
Caimant, which Carrier fromthe very first has consistently declined to do

In the court suit, two Doctors gave evidence in Cainmant's cause
testifying on oral deposition that, in view of the heavy lifting work which a
trackman necessarily encounters fromtine to time at his job, the O ai mant
would only get hinself into trouble with his recurrent back problens.
According to one of the pDoctor's testinmony on deposition, dainant was
medi cal |y advised not to lift nmore than 25 pounds, because of the Doctor's
feeling all along that Cainmant should not do any heavy labor. The
recommendati on given O aimant according to the other boctor deposed was that
A ai mant not nake hinself a candidate for heavy industrial |abor and that the
recommendation Was to be correctly treated as sonething that woul d be per-
manent; also the Doctor, whose exam nation reveal ed that O ai mant had
undergone prior back surgery, told Cainmant that the on-the-job demands on
his back are not going to allow himto function (as a trackman) in a fashion
which is suitable for his enployer

The Organization and Carrier have helpfully submtted extensive
quotations fromcited decisions, also citations alone, and copies of conplete
decisions of the authorities, often identified by the dates they were handed
down.

As judged from the parties' citations bearing dates we see, anong
the Carrier's submssions, that the latest pronouncenent on estoppel is Third
Division Award 23830 involving a Signalman. The Signal man, by jury verdict,
recovered judgnent froma Carrier in anount §163,745.47 for on-duty back
injuries suffered. Less than four nonths later he asked to be returned fit
for his original Signalman status. When the matter cane before us because of
the Carrier's refusal, we found more than one ground as basis to consider
but one relied upon was estoppel that we sawto be clearly appropriate. W
denied the claim in that particular Award under date of March 26, 1982

W here hold with the decision of Award 23830 for the reasons there
evi dent and under the acconpanying extensive list of authorities as cited.
Ve will therefore deny the claimin the present dispute

At tines, the bare size of the prior judgnent becones a factor in a

determnation of estoppel. Caimant has recovered a substantial sumby jury
verdict, and the very amount is a matter entitled to some weight in this
decision. In the exanple of a dispute of simlar factual background, Carrise =7 r |5

cites Public Law Board No. 1735, Award No. 1, which was dealing with a
trial award of $160,000 and which held: £
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»The Size of the pre-trial settlement was of such
substantial nature as to deem that it included therein
Caimant's prospective [oss of earning capability, wth
Carrier, for many years to cone because of his physical
| npai r nent

»...Accordingly, We conclude that claimnt (sic) is
estopped from now urging in this forum that his physica
condition is inconsistent with that upon which he (sic)
pre-trial settlement was based.'

In some cases, the time connection has proved a factor of note, as
between when the judgnment in the disability suit was rendered and when the
successful party to the suit later reported asking to be deemed fit and
and imediately restored to duty status. In this instance, it was nineteen days
| ater when O aimant appeared to be nedically examned and cleared by Carrier -
for full restoration to duty status; his timng is something we take
cogni zance of insofar as his unstable back is concerned.

And, understandably so, the relationship will perforce enter as a
factor here, as between the nature of and limtations froma repeating
I mpai rment and the specific physical restrictions and requirements for the
job. Caimant is being withheld from service, from resumng the strenuous
| abor and lifting at times necessary for a trackman; that fact is a matter
which merits being given weight in view of his nedical expert's caution to
himnot to Iift more than 25 pounds

The Organization relies upon several Awards to support its position
of not being estopped. The Awards do in fact make exceptions, under their
fact situations, to the general doctrine of estoppel. These exceptions can
be factual |y distinguished in some respects, but not all and, where indis-
tingui shable, we view their precedential value as running counter both to the
great weight of authority and to this Division's approach in applying the
doctri ne.

Carrier objects to an alleged fatal default by Caimnt due to
om ssion of a procedurally essential, proper notification. There is perhaps
a valid point to it, and we take cognizance of the objection to that extent
But it becomes unnecessary for us to make a determnation, having fully
considered the affirmative defense of estoppel and in that way di sposing of
the dispute on its merits.

FI NDI NGS. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds

That the parties waived oral hearing
That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Employes Within the neaning of the Railway Labor
Act, as approved June 21, 1934,
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That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and
hat the Agreement was not vi ol at ed.

AWARD

d ai m denied.

varromar RAlI LROAD apsusTMeENT BOARD
By Order of Third Division

Attest:

Nancy- ver - Executive Secretary

Dated at Chicago, Illinois, this 19th day of September 1985.




