NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 25633
THRD DIVISION Docket Nunber CL-25455

Lamont E. stallworth, Referee

(Brotherhood of Railway, Airline and Steanship J erks,
¢ Freight Handl ers. Express and Station Employes
PARTI ES TO DI SPUTE: (
(

Southern Pacific Transportation Conpany (Veéstern Lines)

STATEMENT OF cam:  Caimof the System Conmittee of the Brotherhood
(G.-9828) that:

fa) The Southern Pacific Transportation Conpany violated its
agreement with this Organization when it refused and/or failed to properly
bul l etin Quaranteed Extra Board Positions 953 and 960 at Brooklyn Yard; and

fb) The Southern Pacific Transportation Conpany shall now be
required to maintain the Quaranteed Extra Board as provided for under Article
VI1, Section 1¢b)1 of the Septenber 16, 1971 Agreenent; and

(c) The Southern Pacific Transportation Conpany shall now be
required to conpensate senior furloughed Clerk Carol 7. Widig eight rg)
hours pay each day and/or forty (4¢) hours per week, beginning June 28, 1982.

OPINON OF BOARD:  The Organization contends that the Carrier has violated
and continues to violate Rules 33, 34, 35 and Article vrr-
Extra Boards when it refused to maintain the proper nunber (i.e., 12) of
positions on the Quaranteed Extra Board (Ges) at Brooklyn Yard, Oregon by:

1. Counting enployes fornerly assigned to the Brooklyn Yard Extra
Board, who are on |eave of absence or have a bid to a regul ar
assignment under the provisions of Rule 33.

2. Refusing to recall furloughed enployes to the GEB vacancies
who are qualified and available.

3. Furloughing enployes fromthe Brooklyn Yard Extra Board even
t hough it causes the nunber of Extra Board positions to decline
bel ow the requirement prescribed by Article VII of the TOPS
Agreenent (not less than fifteen percent (15% of the total
positions relieved by the extra board).

The Organization further contends that the instant dispute is a
continuing violation, thereby not tine barred.
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Carrier maintains the instant claim has a beginning date of June
28, 1982, and is based on a one-point-in tinme "occurrencex. Carrier further
maintains that the instant claim was not presented until Septenber 2, 1982.
According to the Carrier since the claimwas not presented within sixty (60)
days from the date of the occurrence, it is barred under the provisions of
Rule 24 and therefore should be dismssed. Third Division Award 19125 and
Third Division Award No. 22507.

Carrier also maintains under Section i(b}, Article VIl of the
September 16, 1971 Agreenent. enployes who have bid or displaced to Extra
Board positions retain pernmanent ownership of their Quaranteed Extra Board
position and are still part of the position count even though they may be
filling tenporary or seasonal positions or off sick or when filling a
tenporary or seasonal position.

Carrier asserts that when an incunbent of a Guaranteed Extra Board
position is termnated or when he bids to a permanent regular position, then
such action does create one | ess Quaranteed Extra Board position and the
Quaranteed Extra Board position would then be advertised pernmanent if needed
to nmeet the 15% requirenent.

Carrier further asserts that the Organization did not and could not
meet its burden of proof to show that the Carrier's method of conputation of
GEB position was in violation of Section 1(k), Article VII of the Septenber
16, 1971 Agreenent, or that it was contrary to accepted past practice under
that Article. Carrier also asserts that it is not required to advertise
tenporary vacanci es or establish new Extra Board positions to temporarily
fill in for Quaranteed Extra Board enpl oyes who have bid to tenmporary or
seasonal positions.

In the Board's view this claiminvolves two issues: (1) whether
the claimis time barred under Rule 24, and (2) whether the Carrier may count
enpl oyes formerly assigned to the Brooklyn Yard GEB who are either on |eave
of absence or have bid on regular assignments under the provision of Rule 33
in order to meet the mandate of Article VII which requires that the nunmber of
Quaranteed Extra Board Positions will be no less than fifteen percent (15%)
of the nunber of permanent positions, including pernmanent assigned relief
positions to be served from such |ocations

Upon careful consideration of the entire record of this claim the
Board concludes that the instant claimis a continuing violation and therefore
is not time barred under Rule 24/d). Third Division Anvard No. 18539 and
Third Division Anvard No. 18627. The Board notes, however, the rule limts
monetary payment to sixty (60} days prior to the filing of the claim  Third
Division Award No. 18539.
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The Board further concludes that Carrier violated the Agreement
when it refused and/or failed to properly bulletin Guaranteed Extra Board
Positions 953 and 960 at Brooklyn Yard. The Board's findings and reasoning

are as follows.
Article VII, Section 1k} states:

»¢p) Each carrier party hereto is authorized to determne the
appropriate size of the extra boards, subject to the follow ng
condi tions:

1. The nunber of extra board positions at each of the
| ocations set forth in ¢a)of this section shall be not |ess than
fifteen percent (15%) of the nunber of permanent positions,
i ncludi ng permanent assigned relief positions to be served from
such locations; if the nunber of positions on Quaranteed Extra
Boards at any location drop below fifteen percent (15% and there
is insufficient nunber of qualified unassigned enployes eligible
for recall to vacancies on the extra board, as provided herein,
carrier will arrange to hire an appropriate nunber of additional

enpl oyes.

fc) New Cuaranteed Extra Board positions will be advertised
on the sane basis as bulletin rules in effect, except that hours of
service W ll be omitged, and rate of pay will be rate applicable to
service perfornmed. but not |less than guaranteed rate, as the case
my be.*

The Board notes that at the tine the instant dispute arose, there
were eighty r80) positions that were relieved by the Extra Board. Therefore
pursuant to Article VIl, Section I¢bjI there should have been twelve (12)
enpl oyes on the Extra Board (15% x 80 = 12). Instead, there were ten r10)
positions on the GEB when this claimwas instituted.

The Board is of the opinion that Article VIl is clear as to the
formula to be used to determne the nunber of positions on the ceB. Notwith-
standing, Carrier contends that it was not obligated to bulletin these
positions. According to Carrier, enployes who have bid or displaced to Extra
Board positions retain pernmanent ownership to their CGEB position and are
still part of the position count even though they may be filling tenporary or
seasonal positions or off sick. The Board disagrees.
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Article VI1 does not expressly except the advertising of Extra
Board positions. In addition the Board notes that Rule 33(a) Advertising and
Assigning Positions states in relevant part, ®*all new positions end vacancies
except those of students, shall be advertised at |east sem-nonthly". Rule
33(a) does not except GEE tenporary vacancies caused by sick |eave or |eave
of absence. The Board further notes that Rule 33/c) Note requires notices
covering GEE positions. On a simlar score Rule 35 states that "when an
employe nakes application for and is awarded a position, his forner position
w |l be considered vacant and advertised'.

The Carrier also argues that historically and traditionally CGEE

positions have never been bulletined on a tenporary basis in the event an

I ncunbent of one of these positions have been sick, on |eave of absence or
awarded a tenporary position. According to the Carrier this has been the
past practice. The Board has carefully reviewed the record and finds no

evi dence to support this contention or to support the conclusion that such a
past practice exists. Accordingly, the Board concludes that the Carrier
violated the applicable Rules and Agreenent when it had | ess than 15% of the
employes t0 be covered on the Guaranteed Extra Board. Third Division Award

No. 23854.

FI NDINGS:. The Third Division of the Adjustnent Board, after giving the parties
to this dispute due notice of hearing thereon, end upon the whol e

record and all the evidence, finds end holds

That the Carries and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the nmeaning of the Railway Labor
Act, as approved June 21, 1934, .

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was viol ated.

A WA RD

Caim sustained in accordance with the Opinion

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Nancy 7. M#ever - EXecutive Secretary

Dated at Chicago, Illinois, this 19th day of september 1985.




CARRI ER MEMBER 'S DISSENT
TO

AWARD 25633, DOCKET CL-25455
(Ref eree Stallworth)

The Mpjority decision is contrary to the application of the extra board agreenent.
Since the inception of the extra board agreement on April 20, 1966, it has been the
practice to bulletin only permanent vacancies on extra board positions. Only when an
i ncunbent of an extra board position is termnated, resigns, or bids to a pernanent
regul ar position does such action create one |ess extra board position that is adver-
tised permanent to neet the 15% requirenent. The Carrier has never bullentined an
extra board position on a tenporary basis as a result of am incumbent of the position
being sick, on leave of absence, or taking a tenporary position. The Organization has
freely concurred that extra board positions are not bullentined tenporary. To bulletin
an extra board position as tenporary as this award requires would be a violation of
the incumbent's seniority entitlement to the position. To bulletin the vacancy in
question woul d have the unfortunate result of one extra board clerk "filling a vacancy"
of another extra board clerk who mght be off sick, or otherwi se off, for less or nore
than thirty days. This Award results in counting any days an extra board enpl oyee was
filling a vacancy as a vacancy itself, and if a particular extra board enployee filled
one or nore vacancies consecutively, then his position would have to be advertised

Award 23854 of this Division, cited by the Organization and referred to by the
Mpjority, involves a different issue than the instant case and has no application
herein.

The Majority decision flies in the face of alnost twenty years of consistent
past practice. In this regard the Board's attention is directed to its Awards 9757,
13732, 13735, 1kobh, 14065, 14155 and 20994,

For the foregoing reasons, the Carrier dissents to the Award.



Dissent to Award 25633

M C. LESNIK

GOV Yy

P. V. VARGA r 4




