NATI ONAL RAI LROAD ADJUSTMENT BOARD
Avard Number 25644

THRD DIVISION Docket Number CL-25713

James R Cox, Referee

(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Handl ers, Express and Station Enployes

PARTI ES TO DI SPUTE: r
(Bessener and Lake Erie Railroad Conpany

STATEMENT OF aamC aim of the System Committee of the Brotherhood (G.-9858)
that :

1. Carrier violated the effective Oerks' Agreenent when, on or
about March 1, 1983, it failed and refused to accept the application of M.
A E Lekon for the position of Secretary, Public Affairs, but rather assigned
it to an employe not covered by the provisions of such agreenent.

2. Carrier shall now place Ms. Lekon on the position of Secretary,
Public Relations, and shall conpensate her at the salary of that position,
in addition to her other earnings, comencing March 1, 1983, and continuing
for so long as she is denied the position sought.

OPINION OF BOARD: A vacancy arose in the excepted position of Secretary of
Public Affairs at the Carrier's General Offices in Monroe-
ville, Pennsylvania in March 1983. Al though C aimant Lekon carried a June

23, 1975, seniority date on the General Office Roster, the opening was filled
with Ms. Klatt, an EmpIloye without seniority under the Agreenent who had been
put back from a Managenent position in Fall, 1982. Caimant requests assignnent
to this excepted classification and to be conpensated for any salary |ost

as a result of the failure to be awarded the job.

Secretary of Public Affairs was an excepted non-nmanagenent position
and the Organization argues that under Rule 27g), "In filling excepted
positions that Conmpany shall give preference to qualified enpl oyees com ng
under the provisions of this agreement.” They also rely on Rule 28 which
mandat es that Enpl oyes covered by the Agreenent shall be in line for pronotion
*...based on seniority, fitness and ability; fitness and ability being
sufficient, seniority shall prevail."

The Carrier contends that Rule 2 requires it only to give perference
t o Enpl oyes when vacanci es devel op in excepted positions and that they retain
the right to hire fromthe outside. They further argue that, even based on
relative qualifications, K att was properly given the job.

Rule 2¢b) of Attachment 2 does exclude excepted positions fromthe
operation of the Agreenent including Rule 28 (except for Rules 41 and 42). Rule
2(g) of that sane attachment specifically addresses itself to "filling excepted
posi tions" and nust be given effect without regard to Rule 28's reference to
seniority. As the Special Board of Adjustnment 252 stated in Award 25:
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»The enpl oyees under the Agreenent who aspire for appointnent to a
Rule 2 position are entitled to a personal preference as distin-

gui shed from sone vested right which aiz enpl oyees, as a class, have
in the sanctity and integrity of the Agreement.

"Thus the distinction here is not one without a difference, since the
preference depends in sone neasure upon a gqualified enpl oyee under
the Agreenent standing for appointnent and a new enployee having been
preferred.”

The Claimant in that case had previously been denied an excepted
position he had sought because of Lack of qualifications, but SBA 252 upheld
his later claimfor the same job since

. ..another, Who was not under the Agreement was given a preference
for qualifying on a position under the Agreenent. As between two
aspirants for advancement to and qualifying on a classified position
under the Agreenent, claimant was entitled to a preference that was
not shown him"

Wiile having a "preference"” is not to possess a "priority", it does
require, at the very least, that there be consideration and assessnment of
qualifications. While "certain rights of selection" are recognized by the
Organi zation, they stress that in this case, Cainmant was a gualified person

The evidence does show that Caimant, along with several other unit
Enpl oyes, did have her qualifications reviewed for the securing of the Public

Affairs position.

The evidence does not show that Carrier acted arbitrarily or dis-
regarded Caimant's qualifications or that she, on the basis of her relative
ability, should have been granted an interview as were other unit Enployes.

FI NDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds

That the parties waived oral hearing
That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934;
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That this Division of the Adjustnent Board has jurisdiction over the
dispute invol ved herein; and

That the Agreenent was not viol ated.
AWARD
C ai m deni ed.
NATI ONAL RAI LROAD ADJUSTMENT BQARD

By Order of third Division
7

—

Attest:r_.@'g,& L_, M
Nancy 7. ‘,Dever - Executive Secretary

Dated at Chicago, Illinois, this 30th day of Septenber 1985.




LABCR MEMBER S DI SSENT TO
AWARD NO. 25644, DOCKET NO. CL-25713
(REFEREE JAMES R COX)

The Majority has erred in this instance and the Award is
contrary to the established facts. They state:

"The evidence does show that Caimant, along wth severa

other unit Enployes, did have her qualifications reviewed

for the securing of the Public Affalirs position

The evidence does not show that Carrier acted arbitrarily

or disregarded Claimant's qualifications or that she, on

the basis of her relative ability, should have been granted

an interview as were other unit employes."

Stating the aforenentioned does not nake it a fact. The
evi dence on the property does not support such a conclusion, it
was not until page 10 and 11 of the Carrier's Submission that they
even indicated that the Cainmant may have been considered for the
position of Secretary, Public Affairs. That argunent should not

have been considered by the Majority as it was a de novo argunent.

On the property the Carrier stated in Employes Exhibit "B" page

2 that four (4) clerks were given interviews and others were
considered for the vacancy. In that sane Exhibit '"B" the Enploye's
position was set forth as follows:

"1t is the Organization' sposition that Rule 2 of the Agreenent
gives preference to BRAC represented enployees. M. Klatt

was an "outsider” not covered by the BRAC agreenent and

shoul d not have been given preference to the position.

Ms. Lekon is qualified and woul d have accepted the position.
Committeenman W Beatty al so stated that Ms. Lekon shoul d

have been apPointed to the position, based on her qualifications;
however, he felt that M. Lekon was not even considered."
(underlining our enphasis)




It is inportant to remenber that the Carrier never stated
that the Cainmant was considered for the position and that the

Empl oyes stated she was not. The Enpl oyes position was not refuted

by the Carrier on the property nor did they take exception to it

until they wote their Subm ssion

The Majority opinion is based entirely upon an inadm ssable
and unsupported allegations. There is absolutly no evidence
offered on the property which indicates that the O aimant was
considered for the position nor is there any evidence offered
that she was not qualified for the position over a non-enploye.

The case |law authority on this issue required a sustaining
award. The Majority erred in not so finding. W nmnust, therefore
strenuously Dissent to Award No. 25644, and enphasize that Awards

out of the norm have no precedential value.

WeBo Rr7 100G

WllitamR MIler, Labor Member

Date Qctober 2, 1985
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