NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunber 25647
TH RD DI VI SI ON Docket Nunber MM 25625
Ni chol as puda, Jr., Referee

Brot herhood of Maintenance of Wy Employes
PARTIES TO DI SPUTE:

:
(Southern Pacific Transportation Conpany
( (Eastern Lines)

STATEMENT OF oaamC aim of the System Conmittee of the Brotherhood that:

(1) The dismssal of Track Laborer B. Roberts for alleged violation
of Rul e =M8120* and #Ms811~ was arbitrary, unwarranted and on the basis of
unproven charges (System File W83-52).

(2) The claimant shall be reinstated with seniority and all other
rights uninpaired, his record shall be cleared of the charges |eveled against
higg}%and he shall be conpensated for all wage |oss suffered beginning March 3,
1983.

CPINION OF BOARD: Claimant was initially enployed by the Carrier on My 3,
t976. At the time of his dismssal in My, 1983, he had

been enpl oyed approximtely eight years.

For the week of February 21 through February 25, 1983, Caimant was
assigned to Extra Gang 445 at Ennis. That Extra Gang was scheduled to work
the next week beginning on February 28. Caimant did not report on February
28 or anytime that week.

On March 3, 1983, the Carrier sent hima letter alleging that he
had failed to protect his vacancy on February 28, thereby violating Rul es
M810 and M811 concerning absence fromwork w thout proper authority. For the
alleged violation, the Carrier dismssed O ainant,

At Caimant's request a hearing was arranged and held on March 30,
1983. A nunber of witnesses were presented and exam ned concerning events
and conversations at various times in February, 1983.

On April 5, 1983, the Carrier notified Caimnt that "after careful
consideration [of the transcript of the March 30, 1983 hearing], it is ny
decision that the charge of dismssal shall be sustained".

The Organization denies a violation of mM810 and/or m811, contending
that O aimant *teok his vacation [the week of February 28, 19837 with the

approval of his Foreman'. In addition, the Organization contends that even
ifcemant had vi ol ated the absentee rules, dism ssal was an excessive
penalty. In that regard the Organization maintains that reliance by the

Carrier in its ex parte subm ssion on Claimantr's prior discipline record was
| pr oper .
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About the only evidence in this case not contradicted is that
Cimant WOr ked on February 25, 1983, and did not work on February 28, 1983
The evidence about most of the key facts is in conflict. Cainmant and nenbers
of Gang 445 testified to one version of the facts. Contrary facts are
al leged by witnesses called by the Carrier

Caimant, supported by several other nenbers of Gang 445, said that
he went to his Foreman and Assistant Foreman on the norning of February 25,
1983, and requested vacation the next week. They testified that he had
requested their presence to be witnesses to his conversation with the
Foreman, who orally granted the vacation request. The Foreman, supported by
the Assistant Forenman denied receiving and/or granting a vacation request for
February 28, 1983.

Al'l Enpl oyes had been notified several weeks earlier by posted
notice that the Forenmen were no |onger authorized to grant vacation schedul es
or changes, requests for which had to be sent to the Ennis office in witing
or by telephone; if approved, notice of change or changes woul d be mailed to
the Enployes. Because of the new procedure for vacation scheduling, the
Carrier claims that the vacation change by the Foreman as alleged by C ai mant
woul d have been inproper. Caimant and every other witness on his behal f
deni ed having seen the vacation scheduling notice or know ng that changes
could no longer be granted orally and solely on the Foreman's authority. The
Carrier points out that the Foremen testified that they knew of their changed
authority and would not have entertained or made such a requested change.
Furthernore, the Stenographic Cerk who keeps records of assignnent and
vacation of Mintenance of Way Enpl oyes testified that he cane to see
G ai mant on February 25 for the express purpose of offering Caimant choice
of work the next week beginning February 28; Caimant elected to continue
working at Dennis and elected to fill the Machine Operator Helper vacancy
on Extra Gang 445. The Oerk also testified that O ai mant and several ot her
Enpl oyes asked himon February 25 to review the procedure for vacation
schedul es and he explained the newprocedure, Sone of the Enployes recollect
the Cerk's explaining the vacation change procedure, but they do not recal
whether C aimant was present during that explanation.

Determ nation of the charge against O ai mant depends on whether the
Foreman granted C aimant permssion to be on vacation the week of February
28, 1983. That issue, of course, depends on evaluation of the testinony in
terms of relevancy, reliability, conpetency and persuasiveness. Resolving
evidentiary conflicts is the function of the Trier of the Facts, not of this
Board. Responsibility and authority of the Board in discipline cases has
been considered on a nunber of occasions. In this regard, the follow ng
quotation from Third Division Award 13179 is pertinent.

*rn discipline cases, the Board sits as an appellate forum As
such our function is confined to determ ne whether

(1) Claimant was afforded a fair and inpartial hearing
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=¢r2) The finding of guilty as charged is supported by substantia
evi dence;

"W do not weigh the evidence de nove. If there is material and
rel evant evidence, which if believed by a trier of the facts,
supports the finding of guilt, we nust affirmthe finding."

G aimant did not report on February 28, 1983. He avers that he had
obtained permssion from his Foreman to be absent on vacation. To prove that
excuse, Caimnt presented evidence, but the Trier of Fact, based on the
total record, did not find that Caimant had been excused. He found the
Claimant guilty of the charge. That finding was not unreasonable and was
supported by substantial evidence

The Carrier sustained the dismssal based on the transcript of the
formal hearing. In the handling of the dispute on the property, the Carrier
had not relied upon prior discipline in support of the dismssal. There was
no reliance by the Carrier on the Claimant's prior discipline record unti
the witten submssion to this Board.

"It is well settled that new issues or defenses cannot be raised

for the first tinme before the Board. This principle applies to an
Employe's prior record as well as any other issue." (Third Division
Award No. 24273)

Simlarly. in Third Division Awvard 24098, the Board stated as
fol | ows:

*1t has |ong been established that all evidence being considered by

the Board must be handl ed between the parties on the property. The
evidence in form of a past record should have been handled with the
Union prior to the time the case was appeal ed to the Board. The
delineated record has not been made part of tbe record as handl ed
on the property, it has not been subject to scrutiny, review, or
coment by the Organization.”

Under the circunstances, Caimant's past record is not properly
before this Board. Thus, the only question is whether dismssal is
appropriate solely for the February 28, 1983 offense. Refusal to protect an
assignment is certainly a serious offense. wile significant discipline is
appropriate, however, under the circumstances of this case, dismssal is
excessive and arbitrary. Therefore, the Board will direct the reinstatement
of Claimant without pay for lost time with seniority and other rights
uni npai r ed.

FINDINGS: The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole

record and all the evidence, finds and hol ds
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That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the discipline was excessive.
AWARD
Claim sustained in accordance with the QOpinion.

NATI ONAL RAI LROAD ADJUSTMENT BQOARD
i, By Order of Third Division

P

ATTEST: %M & 4»‘-’—44%4*
Nancy J;'rfgiﬁer - Executive Secfetary

Dated at Chicago, Illinois, this 30th day of Septenber. 1985




