NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 25661

THRD DIVISION Docket Nunmber M5-25865
Hymm Cohen, Referee
(Dani el J. LaMorte

PARTI ES TO DI SPUTE: ¢
(I'ndiana Harbor Belt Railroad Conpany

STATEMENT OF CLAIM

# ..claim fromand on behal f of the undersigned for any and all [oss of

wages, seniority standing, vacation payments, Railroad Retirement Benefits
and/or Credits, Health and Wl fare Plan and pental Pl an Benefits sustained by
t he undersigned when Carrier violated the Signalmens Agreement, as amended,
particularly Rules 31 and 33, when Mr.Bruckman failed to return to service
within 14 consecutive calendar days after being notified in witing by your
letter dated March 24, 1983, to return for permanent position of Signal

Mai ntainer, Bulletin No. 1.~

OPINION OF BOARD: Signal Miintainer, L. A Bruckman was a furloughed signal
Mai ntainer as of January 26, 1983. On March 24, 1983, wr.
Bruckman was notified by Signal Supervisor Brown that a permanent position
was available as "Signal Mintainer at Blue Island gump®. Signal Supervisor
Brown al so advised Mr.Bruckman that he nmust return within fourteen (14)

cal endar days or forfeit his seniority. On March 30, M. Bruckman acknowl-
edged receipt of Signal Supervisor Brown's letter and requested six (6)

mont hs | eave of absence to attend a Community College. Since Mr.Bruckman
was not a veteran who would be eligible for a |eave of absence to attend
school, he was not granted the |eave of absence. The Carrier and organiza-
tion then arrived at an understandi ng whereby Mr.Bruckman would be granted a
thirty ¢30) day | eave of absence while the Carrier investigated his request
under Rule 33 (the "furlough' rule). On April 12, 1983, Signal Supervisor
Brown granted M. Bruckman a thirty ¢30) day | eave of absence, instructing
himto return for a permanent position by April 25, 1983.

On April 22, 1983, General Chairman Parker filed a claimin which
he asserted that the Carrier violated the Agreenent between the parties when
it denied Mr.Bruckman a six (é) nonth |eave of absence. The Organization's
position in filing the claimwas that since the Carrier had other qualified
peopl e available who were furloughed to fill the position of wr. Bruckman,
the Carrier was required to grant the |eave of absence because Rule 31
provi des when requirenents of service permt an employe Wl be granted |eave;
and that the granting of such |eave would not harmthe Carrier. On My 11,
1983, a conference took place between the parties to discuss the claimthat
was filed. At this conference, the Carrier was advised that Mr. Bruckman was
not only attending school but was working elsewhere. Since this was a viola-
tion of the Agreement a Memorandum of Agreenent dated May 12, 1983 was entered
into between the Carrier and the Organization which included the follow ng
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terms: a) M. Bruckman Was denied a leave of absence; ») M. Bruckman was to
be advised by Signal Supervisor Brown that he nust return to service within
ten ¢10) days or forfeit his seniority, and <) ###* any tinme clains and
grievances which may develop fromjunior C&S employes who may be effected by
Mr. Bruckman's return t0 service wll not be progressed against the Carrier..
on May 12, 1983, Signal Supervisor Brown W ote Mr.Bruckman advising himto
exercise his seniority within ten (10) calendar days or forfeit his seniority.
On May 14, 1983, Mr.Bruckman notified the Carrier that he would exercise his
seniority by displacing ajunioremploye on the 'Blue |sland Aump~.

The instant claimasserts a violation of the Agreement when Mr.
Bruckman failed to return to service within fourteen 14} days after being
notified by the Carrier to return to the permanent position of Signal Mintainer.

Contrary to the position of the Petitioner, this claim was properly
deni ed by Signal Supervisor Brown in his June 10, 1983 letter to Assistant
Signal Mechani c rLaMorte when he stated that *due to the circunmstances
surrounding this case, an agreement was executed on behal f of the Organization
and Carrier which provided that *any time clainms and grievances which nay
devel op fromjunior C&S enpl oyees who nay be effected by Mr.Bruckman'’s
return to service will not be progressed against the Carrier.. In his
letter, Signal Supervisor Brown also added, *Therefore, your claimis denied
inits entirety." Furthernore. by his letter setting forth the reasons for
his denial, the Carrier conplied with Article V 1ra) by disallowing the claim
within 60 days of the date of the filing of the claim (April 27, 19831 and
stating the reasons for such disallowance.

The Organization contends that since the =*** gppeal ed cl ai m was
not denied by the Carrier within sixty days fromthe date the claimwas
appeal ed ***, the claim should be allowed as presented.' There is no nerit
inthis claimas indicated by W D. Goodw n, Engineer Comunications and
Signals who stated in his Septenber 22, 1983 letter to Assistant Signal
Mechani ¢ LaMorte that since the mMayl12, 1983 Agreenment was executed at the
"authority level indicated (between General Chairman Parker and J. D. Ditto,
Director of Labor Relations and Personnel), he was *not in a position to act
as appeal officer.’

Furthermore, in a letter to Signal Engineer Goodwi n, dated Cctober
20, 1983, Assistant Si gnal Mechani ¢ LaMorte stated that the #**+ claim was
not denied by you in witing wthin sixty days ##+.# The failure to cite a
rule in support of this claimis fatal to the position of the Claimant. In
addition, J. D Ditto, Director of Labor Relations and Personnel, properly
declined the instant claimin a letter, dated November29, 1983, addressed to
General Chairman Parker, referring to the may12, 1983 Agreenent as the
reasons for the denial.



Award Nunber 25661 Page 3
Docket Number MS-25865

Turning to the merits, ax understanding was reached with the organ-
ization Whereby M. Brucknman was granted a thirty (30) day | eave of absence,
instead of the six (6) nonths | eave of absence he requested to attend Comunity
Col lege.  The understanding on the thirty ¢30) day | eave of absence was granted
while the Carrier investigated M. Bruckman's request for a six (6, nonth
| eave of absence in light of the furlough rule, Rule 33. After the Carrier
di scovered that M. Bruckman was enpl oyed el sewhere, Mr. Bruckman was notified
that he had ten (10) days to report for service. Under the circumstances
neither Rule 31 which covers |eave of absence, nor Rule 33 were violated by
the Carrier.

FI NDINGS:. The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and holds:
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor
Act, as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol ated.

AWARD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: . M
Nancy J. I - Executive Secretary

Dated at Chicago, Illinois, this 28th day of Qctober 1985.




