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Ni chol as puda, Jr., Referee

(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Consolidated Rail Corporation

STATEMENT OF CLAIM O aim of the System Conmttee of the Brotherhood that:

(1) The dismssal of Foreman #. Fludd for alleged *Failure to
performyour assigned duties on Sunday, Novenber 21, 1982+ and for allegedly
"Displaying a hostile attitude to Supervisor F. A DiLorenzo” on Novenber 22,
1982 was capricious, unwarranted, wthout just and sufficient cause, on the
basis of unproven charges and in violation of the Agreement (Carrier's File
MR 1/83 BMWE}.

(2) Track Foreman F. Fludd shall be reinstated with seniority and
all other rights uninpaired, his record shall be cleared of the charges
| evel ed against himand he shall be conpensated for 211 wage |oss suffered
including overtine pay.

OPINION OF BOARD: On Friday, Novenber 19, the Track Supervisor offered
Caimant, a Track Foreman, overtime work on Sunday,
Novenber 21, 1982, replacing tinmbers at switch 9w on track nunber 3 at
Wodlawn. G ainmant accepted the assignnent. Caimant told the Supervisor he
would need a Burro Crane to renove the rail before he would be able to change
the tinbers. The Supervisor assured him that the crane would be brought to
the site and also that third railmen would be called in to attend to the
rails before they were renoved and after they were replaced. The Supervisor
marked the tinbers to be changed. The Assistant Track Supervisor was present
for sonme or all of the conversation between the two nen.

The Track Supervisor did not work and was not present on November
21, 1982. The Assistant Track Supervisor was in charge of Cainmant and the
assignment given him concerning replacement of tinbers. On the Sunday in
question, timbers were replaced by Oaimnt's gang; however they were not the
tinbers desired by the Track Supervisor. On Mnday, Novenmber 22, 1982, the
Track Supervisor interviewed the Assistant Supervisor and Cainmant separately.
The record does not account for the specific conversation between the
Supervisor and the Assistant Supervisor. The record does show that the
Supervisor was very dissatisfied with the work done by Claimant's crew and
the performance of both clamantand the Assistant Track Supervisor.
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The three principals - Supervisor, Assistant Supervisor and Track
Foreman - all testified at the investigation hearing on the charges nmade
against Caimant. In respect to the specific circunstances and the method of
expl ai ning the assignment on Novenber 19, the witnesses were in disagreement.
The Supervisor testified that the three were together when he, the Super-
visor, specified which ties were to be replaced. He clains he showed them
both the replacement ties which were imediately adjacent to the track and
measured the ties. According to the Caimant, the specific discussion about
the ties occurred between the Supervisor and the Assistant Supervisor, but
he, Caimant, was with his Gang within eyesight, but unable to hear their
conversation. The Assistant Supervisor claims that he was present but heard
only »pits~ of the conversation between the Supervisor and Cainmant. Al though
sone of the circumstances of the Friday assignnent were in dispute and could
be determined by the Hearing Officer, there was agreement by all three
wi t nesses that on Sunday O aimant's gang did not change the ties specified by
the Supervisor on Friday.

The first charge against Caimnt was that he had failed to perform
his assigned duties on Sunday, Novenber 21, 1982. The Supervisor was not
present on that Sunday and did not testify on the explanation given by
Caimant for the work perforned on Sunday. The testimony on this point was
provided only by Cainmant and the Assistant Supervisor. On the day of the
job, and at the site of the job, according to the testimony of both of these
men, Claimant's crew performed other work because the necessary tanping crew
and equipment were late in arriving. Caimnt recommended a change in the
pl anned work because he thought sufficient tinme was not available during the
schedul ed eight hours to conplete the project. The recomendation was mnade
to and approved by the Assistant Supervisor. The Assistant Supervisor was
del egated by the Supervisor to run the work and he had the authority to
change the Supervisor's original plan. Under these circunstances, the record
does not support a finding that the Caimant failed to performhis assigned
duties. On the contrary, the record shows he performed the work approved by
the Assistant Supervisor, although it was different fromthat desired by the
Supervisor. The evidence by the only two witnesses was to the effect that
G ai mant had a reasonabl e excuse for not performng the work specified by the
Supervisor and that the on-site Supervisor approved the change of assignnent.
If the Supervisor was dissatisfied with the Sunday work he mght, on Mnday
morning, criticize the reasoning of Cainant on the prior day and seek an
expl anation, but no discipline could be inposed for action approved and
concurred in by the on-site Supervisor. For the foregoing reasons, the
record does not have substantial evidence to show that Caimant was guilty of
failing to perform his assigned duties on Novenber 21, 1982.
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The Supervisor was critical of Caimant during the interview on
Novenber 22nd in the Supervisor's office. There is no significant dispute on
the facts of their comunications. The Supervisor was very unhappy and
expressed his dissatisfaction. Caimant disagreed and resented the
criticism.  Their conversation was in loud tones. The Supervisor said he
woul d not assign overtime to either cClaimantor the Assistant Supervisor in
the future. If that statenment was inproper or incorrect, Cainmant could have
pursued the mattes in the grievance procedure. Instead, {aimnt becane
extrenely profane and obscene. The entire conversation, including the
hostile and insulting attitude of Caimant was in the presence of another
Enpl oye whose testimony conformed to that of the Supervisor and Caimant in
respect to the occurrences in the office on Novenber 22. Accordingly, there
was substantial and credible evidence in the record for the Carrier to find
that Caimant was guilty of -displaying a hostile attitude to Supervisor F.
A. DiLorenzo.r"

Caimant's conduct on Novenber 22, 1982 in the office, in the
presence of another Employe, was grossly insubordinate. Caimnt's reaction
to the Supervisor's criticismis understandable and perhaps a heated response
was predictable. However, Caimant's profane. obscene and threatening
| anguage went nuch too far and was inproper. It was not justified by, nor
excused by, DiLorenzo's statenment. It was also another in a series of
di srespect to authority which had been commtted byClaimant. Only a little
nmore than a year earlier he had been dismssed for an incident simlar to the
instant one where he threatened his Supervisor. On that occasion he was
restored to service on leniency basis. Despite the prior discipline and
| eniency, his unacceptable conduct continued. Under the circunstances, there
Is no basis for finding that the discipline inposed was excessive or

arbitrary.

FINDINGS: The Third Division of the Adjustnent Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole

record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Dvision of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was not viol ated.

AWARD
C ai m deni ed.
NATI ONAL RAI LROAD AJDUSTMENT BQARD
By Oder of Third Division
Attest::
Nancy L r - Executive Secretary

Dated at Chicago, Illinois, this 28th day of Cctober 1985.



