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CGeorge S. Rouki s, Referee

(Brotherhood of Railroad Signal nen

PARTI ES TO DI SPUTE: ¢
(National Railroad Passenger Corportion (Antrak)

STATEMENT OF CLAIM daimof the General Conmittee of the Brotherhood of
Railroad Signalmen on the National Railroad Passenger

Cor porati on:

(a) Carrier violated the Menmorandum of Agreement between the
National Railroad Passenger Corporation and its enployees represented by the
Brot herhood of Railroad Signalmen, particularly Section IV, paragraph (a),
when on Decenber 13, 1982, the Carrier awarded a position of Signal Material
Foreman to a junior enployee instead of claimant M. F. W Rudol ph.

(b) The Carrier should now be required to conpensate wurRudol ph
for all loss of pay between the rate of pay he now holds and that of a Signal
Material Foreman's rate of pay and be placed upon the position of a Signal
Material FOr eman.  This is a continuous claim [Carrier file NEC BRS-SD 1611

OPINLON OF BOARD:  The Organization asserts that Carrier violated Section
'V, Paragraph *a= of the Menorandum of Agreenent between
the National Railroad Passenger Corporation and the Brotherhood of Railroad
Si gnal men when the position of Signal Mterial Foreman was awarded to a
junior enploye on December 13, 1982. It argues that Caimant is a qualified
Material Foreman. and thus, as the senior enploye should have been awarded
the disputed position. It avers that he was patently qualified to perform
the duties of the position, and notes that the question of his qualifications
had not been previously raised on the property. It contends that the junior
enpl oye was given posting time to learn the position that, in essence, was
conpetitively detrinmental to O aimant.

Carrier maintains that Caimant was not qualified for the position,
and contends that at no time during his enployment history did Caimant ever
hold a position in the Signal Department. As such, it argues his experience
and background are unrelated to the task requirenments of the Signal Mterial
Foreman's position. It observes that there is a distinct difference in the
duties, responsibilities and qualifications between the Signal and Communi -
cation areas, which by extension denmonstrably shows that Cainmant |acked the
necessary prerequisite signal background. It avers that at the tine the
position was awarded Claimant was holding a 'field", not Material Communi -
cation Foreman's position, as contrasted with the junior enploye who was
hol ding an Assistant Signal Foreman's position. |t asserts that consistent
with Section IV, Paragraph =a~ of the Agreenent, it properly assigned the
position to the senior qualified bidder.
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In considering this case, the Board concurs with Carrier's position.
W have carefully examned Caimnt's background within the context of the
position's required specifications and the defining paraneters of Section IV,
Paragraph "A" of the above cited Agreenent and find that he was not qualified
for the Signal Material Foreman's position. As the moving party in this
proceeding, it was incunbent upon Caimant to develop the evidentiary
justification to prove that he was unm stakably qualified, but his background
and experience does not indicate that he had signal experience. This was an
i mportant consideration and a mandated requirenment of the position. To be
sure, there is no question that his seniority was greater than the junior
enpl oye, but his experience did not provide himwth the requisite quali-
tative skills and know edge to performthe duties of the position. In
effect, he was not prepared to assume the responsibilities of the Foreman
class signal position. Accordingly, and consistent with Section |V, Para-
graph =a~, Carrier's selection of the junior enploye was not inproper or
violative of Claimant's Agreement rights. Under this provision, Carrier is
required to award the position to the senior qualified bidder, but the senior
bi dder must be qualified. Fromthe record, we find no persuasive evidence
that Caimnt was qualified for the position, nor any correlative evidence
that Carrier's action was discrimnatory or capricious. The determnation of
fitness and ability is a prerogative of the enployer, and it was properly
exercised in this instance. (For a further explication of this principle
see Third Division Award Nos. 20243, 14765, 16360.)

FI NDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was not violated

AWARD

O ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BCARD
By Oder of Third Division

Attest:

Nancy ver - Executive Secretary

Dated at Chicago, Illinois, this 28th day of Qctober 1985.



