NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 25694
THIRD DI VI SI ON bocket Nunmber MM 25497

Echehard Muessiy, Ref eree
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Norfolk and Western Railway Conpany

STATEMENT OF CLAIM "Claim of the System Committee of the Brotherhood that:

{1} The Carrier violated the Agreenent when w thout a conference
havi ng been held between the General Chairnman and either the Engineer
Mai nt enance of WAy or the Assistant to President as required by the My
8, 1957 Letter of Agreenent, it assigned outside forces to paint
Covel Bridge 366-2 beginning July 27, 1982 (SystemFile v-Tc-1392/MW-
MJ- 82-54) .

{2) As a consequence of the aforesaid violation, Mrw.M
McGuire shall be allowed pay at his appropriate rate for an equal nunber
of man-hours expended by outside forces in performng the work referred
toin Part (1) hereof.”

OPINION OF BOARD: The Organization contends that the Carrier violated

the parties' May 8, 1957 Letter of Agreement when it
failed to notify the General Chairman of its plans to contract out the
wor k of painting Covel Bridge 366.2 at Covel, West Virginia, and hold a
conference thereon.

The Carrier points out that this matter was conferenced with
the General Chairman, who represents the Norfol k and Western BMAB employes
and he confirmed his agreenment that the bridge painting at Covel and
three other locations could be contracted out by the Carrier. However,
the bridge at covelI is on the fornmer Virginian Railroad where the
CGeneral Chairman who agreed to the project had joint jurisdiction with
anot her Ceneral Chairnman. Accordingly, the Carrier's intent tocontract
the Covel work shoul d have been conferenced and notice provided to both
CGeneral Chairmen. Wth respect to damages, the Carrier naintains that
the dainmant suffered no monetary |oss, thus, an award of damages woul d
be a pure penalty not supported by the Rules of the current Agreenent.

The record is clear that a breach of the Agreement has occurred,
since the duly accredited representative for the Cainmant's bargaining
unit was not notified by the Carrier. Accordingly, we sustain Part 1
of the daim Wth respect to Part 2, the Board notes the particular
facts and circunstances preval ent herein places weight on the fact that
t he one General Chairman was properly advised and agreed to the con-
tracting out, notes the C ainmant was actively enpl oyed during the
entire period that the disputed work was being perforned and, finally,
notes that a reasonable conclusion may be drawn that there was no | oss
of potential earnings. In light of these factors, we wll deny Part 2
of the daim
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FI NDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenment was viol ated.
A WA RD
G aim sustained in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois, this 14th day of Novenber 1985




