NATI ONAL RATLROAD ADJUSTMENT BOARD
Avnar d Number 26202
THIRD DI VI S| ON Docket Nunber TD- 26330

philip Harris, Referee
(American Train Dispatchers Association

PARTI ES 10 DI SPUTE: ( , o .
(Mssouri Pacific Railroad Conpany

STATEMENT CF CLAIM

"we ask that Dispatcher poullard's record be cleared of this
charge, that he be reinstated, and all wage | oss and expenses
sustained by himbe paid. [Carrier file D246-558]"

CPI Nl ON OF BoarRD: On May 21, 1984, O aimant allegedly caused a near collision
by pernitting a train on a track occupied by maintenance of
way employes and equipment. The Organization states that due process was

deni ed when the Hearing Officer limted the testinony he would al | ow concer n-
ing defective blocking devices. Aso, the Caimnt was inadequately trained
and therefore should not bhear the full brunt of the incident.

~ _The Carrier clainms that due process was provided, and O ai mant had
been disciplined for a simlar occurrence where a collision actually occurred.
Dismssal for the second offense is not excessive.

The Hoard finds that the Carrier committed a serious procedural er-
ror. When the Organization was questioning the Chief Dispatcher, a question
was posed relating to any possible known defects in the operation of the
bl ocking devices. Before a response was made, the Hearing O ficer immediately
said to the Organization's Representative, "M. Mirphy, | amgoing to have to
ask you to contain your remarks to the captioned matter in your questions,
please.”" By preventing this line of inquiry fram goi ng forward, the existence
of ﬁossi ble mtigati ng circunstances could never surface. The Clainant's
rights ware violated by the stricture that was inposed.

However, had the lneof questioning been successful |y pursued by
M. Mirphy, we are persuaded that the excluded testinmony, at best, would have
been mtigative, rather than excul patory, in nature.

We turn then to the merits. The evidence at thelnvestigation show
ed that Caimant allowed a train onto a track that was occupied by a mainte-
nance of way gang and equipment Wi thout advising the train crew of the gang's
presence. The gang had teen given permssion to be on the track by the Claim
ant. The testimony presented bynenbers of the train crew and the maintenance
gang i s convincing, and is not seriously challenged.

We agree that dismissal woul d not be excessive, absent mtigation or
procedural error. Mtigation would not, of itself, result in total remssion
of the discipline warranted in this case. The Caimant has been out of ser-
vice alnost three years. we believe the discipline has served its purpose.
The Cl ai mant shal | be restored to service, but wthout backpay.



Awar d Number 26202 Page 2
Pocket Number TD- 26330

FI NDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing:

~ That the Carrier and the BEmployes involved in this dispute are
respectively Carrier and Bmployes Wi thin the meaning of the Railway Labor Act

as approved June 21, 1934;

. ~ That this Division of the aAdjustment Board has jurisdiction overt he
di spute involved herein: and

That the discipline was excessive.
AWARD

( ai msustained in accordance with opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: .
ncy J. - Executive Secretary

Dated at Chicago, Illinois, this 12th day of pecemher 1986.



