NATIONAL RATLROAD ADJUSTMENT BOARD
Awar d Number 26213

THIRD DI VI SI ON Docket Number MV 26129
John E. Coney, Referee
(Brotherhood of Maintenance of Wy Employes

PARTI ESTODISPUTE: ( _ _
National Railroad Passenger Corporation (Amrak) -
Nor t heast Corri dor

STATEMENT OF CLAIM "Caimof the System Coammittee of the Brotherhood that:

1. The Carrier violated the Agreenent when it sel ected employes jun-
ior to Messrs. R {denn, J. Mcbougal, W Roscce, L. Carter, R Davis and J.
Jankowski for heavy equipment operator training at Sunnyside Yard w thout im-
plementing the procedures set forth in the August 26, 1977 Training Agreenent
( Syst emFi | e NEC-BMWE-SD-267) .

2. The A?reerrent was further violated when Division Engineer Zimmer-
man failed to disallowany of the six (&) claims presented to himon June 7,
1982 as contractual ly stipulated within Agreenent Rule 64(b).

3. As a consequence of either or both (1) and/or (2) above, Oaim
ants R denn, J. Mcbougal, W Roscoe, L. Carter, R Davis and 3. Jankowski
shal | be al | owed:

.. . the same level of training on the back hoe
front end | oader and bull dozer as was afforded the
junior man. In addition should the junior man be
awar ded an EVE position over the claimnt because
the claimnt was not qualified because the clai mant
did not have the sane training opportunities as per
the agreement as the junior man please consider
this aclaimfor the rate differential from EVE to
the claimnts position for all time the junior man
is permtted to work on a bull dozer or front end
| oader ahead of the claimant. This claimis a
continuing claimas per Rule 64 until such time as
it is resolved."'"

OPINION OF BOARD: The Claimherein was filed with Division Engineer zimmerman
by letter dated June 7, 1982.

on August 26, 1977, the Carrier and the Organization signed a Memo-
randum of Agreement which stated in pertinent part:
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It is Agreed:

"1. The Carrier will establish training prograns
for all the follow ng classes of enployees:

* * *

{d) Machine/Equipment oper at or s

*
* *

3(a) The Carrier will solicit and accept applica-
tions fram enpl oyees on Mof w Track and Bridge and
Buil ding seniority rosters for training courses for
trainee positions.

(b) The Carrier will designate the location,
length of training course, type of training course

* * *

(d) The Carrier will bulletin the types of train-
ing courses, qualifications for the course and
location to be held, at least 15 days prior to the
start of each nonth. Such bulletins wll be dis-
gl ayed at each headquarters for not |ess than 7
ays .

(e) Trainees . . . wll be selected fram appli-
cations jointly by .

(£) The Assistant Chief Engineer - Mintenance
and the designated representative of the
: General Chairman . . . Wll praomptly
revi ew any camplaint received from i ndi vi dual
enPI oyees who applied. . . but ware not so
selected. If they are not able to dispose of such
camplaints, t he camplaints may be referred to the
Chief Engineer . . . and the . . . General
Chairman. . . . In no event shall such conplaints
be considered, handled or recognized as a grievance
or a penalty claimagainst the Carrier."”
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According t he Organi zation Carrier establ i shed a Machine/Equipment
Operator training programin the spring of 1982 at Sunnyside Yard and sel ected
enpl oyees to |!;)artici pate instead of bulletining and selecti n(}; from applicants
pursuant to the 1977 Agreement. The O aimwas nade on behal f of siX employ-
ees, each of whom was senior to the individual enployee naned in the Oaimas
having been trained "in violation of the Agreement." The Claimactually con-
sisted of six formletters, each of which identified the employee on whose
behal f claim was made and named the junior enployee the Organization contends
was inproperly selected for training. Athough the Caimforms were dated
June 7, 1982 they were apparently received by Zimmerman on various dates be-
tween July 12 and August 3, 1982.

On Cctober 25, 1982, District Chairman Howell wote Assistant Chief
Engineer Ellis listing the Clainms and contending "The Carrier has not answered
the above clains in accordance with Rule 64 of the current MW Agreenent, and
are now al lowable as they have been presented."

On February 18, 1983,(and apparently after a discussion on January
28, 1983) Elis wote Howell contending the claim was ﬁrocedurally defective
due to "a definite rack of specificity with regard to the dates being clained."

Ellis agreed that while the Caimwas not responded to within the
time limts of Rule 64 that was of no mament as Rule 64 does not apply to the

training Agreement. Rather he contended "if . . . an injustice or violation
has occurred . . . it would be handled in accordance with the procedures
outlined in section 3(f) ~. . . ."

Eltis further stated the eguimment training was done to suppl enent
New Yor k Tunnel | nprovenent gangs and therefore the clai mwoul d indicate Claim-
ant "W shes to be- a qualified Engineer of work Equipment . . ." He noted
that Carrier woul d encourage t hat but inasnmuch as the operation of this egquip-
ment is associated with the tunnel project, the Caimnt would have to be pre-
sent, in the respective gang, in order to receive this training and indicated
the New York Division was agreeable to resolving the Gaimon this basis.

On February 25, 1983, Howel|l wote Ellis that his decision was un-
acceptable and progressed the Gaim on April 18, 1983, the General Chairnman
wote the Assistant Vice President - Labor Relations requesting the Cains be
docketed and requested "renedial neasures be taken instantly." He did not
mention failure to respond under Rule 64.

On Septenber 27, 1983, the Assistant Vice President, Labor Relations
responded that Article 3 of the Training Agreement "under which the O ganiza-
tion progressed this claimon the property" requires any conplaints are to be
handled jointly. He took exception to the Org1ani zations failure to cite speci-
fic dates. As tothe nerits, he contended all Machi ne Operators and Engineer
Work POSi ti ons war e readvertised i n January, 1982, and when there were no
qualified bidders Carrier trained enployees willing to work in the tunnels.

As Claimants had not bid on the positions they can have no legitimte can-

pl ai nt.
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This Board cannot a%r ee that the Caimas presented was not suffi-
ciently specific. As to each individual Caimnt the Organization named the

i ndi vi dua i’uni or enployee who was allegedly trained, the machines on which he
was al legedly trained, and where the training took place. The Board does not
believe the Carrier lacks the essential facts necessarh/ to investigate or res-
pond as it contends. we are further unable to agree that no Rule of the Agree-
ment, or any other applicable agreement has been cited in support of the

Caim while this position is consistent with Carriers view that this Caim
can only be pursued under Section 3(f) of the Training Agreement thi s Board
believes that position lacks merit. The Organization Is not pursuing a Qaim
cognizable under Article 3(f). The essence of the Qaimis that Carrier did
not effectuate the Training Agreement in any respect and in fact disregarded

it totally. we can think of no rule of Law, or provision of the Agreenent,
which woul d al low Carrier to insist the review procedures of the Training

A%r eenent be invoked where everything which cans before was done outside of
the requirements of the agreement. Rather, this Board views the Clains as
"Claims or grievances" within the meaning of Rule 64(b) of the Agreenment which
states:

"(b) A1l clains or grievances nust be presented in
witing by or on behalf of the employe involved, to
the designated officer of AMTRAK authorized to
receive same, within sixty (60) days from the date
the employe received his pay check for the pay
period in which the alleged shortage occurs.

Shoul d any such claimor grievance be disallowed,
AMIRAK shal I, within sixty (60) days from the date
same is filed, notify whoever filed the claimor
grievance (the employe or his representative), in
witing, or the reasons for such disallowance. |f
not so notified, the claimor grievance shall be

al | oned as presented, but this shall not be con-
sidered as a precedent or waiver of the contentions
of AMIRAK as to other simlar clains or grievan-
ces.”

Clearly notification of denial was not made within 60 days as requir-
ed. while it seens no notification was made because Carrier believed no cog-
nizable Claimexisted this Board has consistently held that it is not for the
Carrier to make that determnation. As we said in Award 12473:

"This requirenent is mandatory not a matter of
clho] ce or dependent upon the type or quality of the
claim™"



Award Nurmber 26213 Page 5
Docket Nunber MM 26129

Rule 64(h) thus requires this Gaimnust be allowed as presented.
However, as was held in Third Division Award 24269 Carrier's liability arising
out of failure to reply "is not infinite," but is stopped When a denial is
received . The first witten declination of this Claimcane in Elis' letter
of February 18, 1983. This Board Wi || sustain the Caimfor the period from
the aimdate to the date of receipt of the February 18, 1983, letter.
Carrier contended in that letter that the training done was for the purpose of
suppl enenting New York Tunnel gangs and offered traini n% on a simlar basis to
Camants. This contention has not teen disputed and the offer anears an
adequate response to that part of the Caim which seeks the sanme level of
training for Claimants as was afforded the junior employees. We dO not mean
toinply that we consider the Training Agreement to be |imted to certain
gangs. In the circunstance of this case we view the offer of training nade by
Ellis as dispositive of one facet of the Qaim W wll also require Caim
ants be compensated for the rate differential betweenthe ewe rate and Caim
ants position for any time between the Gaimdate and the date the February
18, 1983, letter was received that the junior man was paid at the higher rate
if the junior man had been awarded a position over Caimant because C ai mant
al though otherwise qualified, was not qualified because of not having received
training.

FINDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and holds:
That the parties waived oral hearing:
~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein: and
That the Agreenment was viol ated.
AWARD

( aim sustained in accordance with the Qpinion.

NATI ONAL RATILROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Nancy J. er - Executive Secretary

Dated at Chicago, Illinois, this 15th day of January 1987.



