NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Bumber 26214

TH RDDIVISION Docket Number CL- 26132
John E. Coney, Referee
Brotherhood of Railway, Airline and Steamship O erks,
Freight Handlers, Express and Station mmployes
PARTI ES TO DI SPUTE: ¢

(Mssouri Pacific Railroad Conpany

STATEMENT OF CLAIM_ "Claimof the System Committee of the Brotherhood
(GL.-9953}t hat :

1. Carrier violated the Oerks' Rules agreement, and i n particul ar
Rule 9, when it denied M. M D. Dehl's request to rearrange in force to the
8:00 a.m, Agent-Telegrapher position at Carthage, Mssouri, beginning pecem-
ber 15, 1982. (Carrier's file 380-3818).

2. Carrier shall nowbe relal;ﬂred t 0 campensate M. Diehl eight (8)
hours' pay at pro rata rate for Decenper 15, 16, 17, 20, 21, 22, 23, 24, 25,
27, 28, 29, 30, 31, 1982 and January 1, 1983, total amount being $1,480.67, as
outlined in letter of claimdated February 1, 1983."

CPINCON OF BOARD: O ai mant was t he reqularly assi gned Star Agent Teleqrapher
at Pleasant HIl, Mssouri. D. J. Stephens was assigned
as Telegrapher at Carthage, Mssouri, 115 miles south of Pleasant Hlls.
Stephens was schedul ed to take personal |eave and vacation from December 15 to
31, 1982. Caimant requested to rearrange to the position for the duration of
the vacancy under Rule 9(b), The request was deni ed and the position Was pro-
tected by a clerical enployee who was headquartered at Carthage. Wen Caim
ant inquired why his request was deni ed he was notified by M A Armstrong it
was "pue to the needs of the service. . . . "

Rule 9(b) reads in part:

"Until an agreement i S reached establishing an
extra board, tenporary positions and vacancies
which Carrier elects to fill will be filled by
rearrangement of the regular assigned enployees
: . giving senior enployees their preference

The O erks Extra Board Agreenment of the parties states:
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"|.(a) Extra Boards are hereby established as
listed inthe attachment hereto for the filling of
tenporary vacanci es and providinE vacation relief
on positions subject to the Cerks Agreenents

* * *

2.(b) In filling vacancies and providing vacation
relief of five or nore days duration, regularly
assi gned employees, i ncl udi ng enpl oyees assigned to
the extra board, may elect to rearrange pursuant to
the provisions of Rule 9 of the basic agreement
before applying the provisions of this extra board

agreenent.”

(Carthage is one of the locations at which an Extra Board was estab-
|ished).

Carrier contends there would have been additional cost for neals,
lodging and travel expense if Claimant's request had been granted, because
scmeone would have to be sent to Pleasant HII to protect that assigmment.
Carrier contends a vacation vacancy is not a vacancy and Carrier is not obli-
gated to incur a greater cost in filling a vacation vacancy.

It bases this position on Article 12 of the 1941 Vacation Agreement
parts of which state

"(a) Except as otherw se Brovided in this Agree-
nent a Carrier shall not be required to assume
greater expense because of granting of vacation
than would be incurred if an enpl oyee were not
granted a vacation and was paid in |ieu therefor

(b) . . . . (vacation) absences fram duty will not
constitute 'vacancies' in their positions under any
agreement. . . . "

_ Carrier also relies heavily on a June 23, 1981, letter to Genera
Chai rman Taggart from Director of Labor Rel ations Sayers regarding Rul e 28 and
Anard No. 298 that:

"\ have agreed, however, to one exception to this
principle and that is, in the case of an enployee
requesting to fill a vacancy under Rul e 9 (0ldhead-
ing) on a position away from his headquarters point
wll be considered eligible for the benefits pro-
vided in Rule 28 (on the Per Diem Agreenent) pro-
vided Carrier would otherwi se incur this expense in
filling this vacancy.
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This is being done in the interest of encouraging
enpl oyees to request to oldhead vacancies and with
the understanding that Carrier will not be |iable
for nore expanses than will be incurred if the
vacancy is tilled under other rules of the agree-

ment."

. Carrier further argues rule 9 is general while the Agreement regard-
ing vacations is specific and therefore prevails.

Finally, Carrier contends that even if a violation of the Agreenent
were to be found Caimnt has suffered no loss and what is really being sought

s a penalty.

. The Organization points out that on the property it brought to Car-
rier's attention correspondence dated November 4, 1982, anong Carrier Offi-
cials involved in this Caimdiscussing possible cancellation of certain "old-

head" rights.

~In that correspondence M A Arnstrong, one of the two persons to
whom Cl ai mant addressed his original request, had witten:

"the fact that the regularly assigned man, rather
than the extra or furloughed clerk collects the per
di em does not concern nme, but the disruptive effect
on the total work force causes nme nuch concern. |
have been told | have right to deny cldhead re-
guests, but ny exPerience has been that such de-
nials are difficult to defend, and nost often
result in tinme claims, and al ways produces

di ssension, neither of which woul d be necessary if
we would cancel a bad agreenment . . . . "

This Board cannot agree with Carrier's position that Rule 9 is not

applicable.  The Extra Board Agreement specifically provides " . . . vacation
relief of five or more days . . . enployees . . . may elect to rearrange pur-
suant to . . . Rule 9." \Matever mght be the nerit of the argunment that Gen-

eral Rul es nust submit to specific rRules, we concl ude the | anguage quoted is
specific and clear. while an absence caused by a vacation does not constitute
a "vacancy" because of Article 12 of the Vacation Agreement, the Extra Board
Agreenent provi des methods for filling vacancies and for providing vacation
relief. Surely that is what is involved here. =

Believing as we do that Rule 9, and not the Vacation Agreenent, gov-
ems this dispute, we are faced with the question of the propriety of sustain-
ing what in effect is a Gaimfor damages. There are only limted circum
stances in which this Board will grant such relief.
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Here Caimant's request Was nade to a Carrier Officer who had only
recently witten his criticismof the practice of "ol dheading" and urged can-
cellation of "a bad agreement," noting that denials of such requests were
"difficult to defend.” Shortly thereafter when O aimant made his request he
neverthel ess denied it. Wen Caimnt asked why his request was denied this
sane Official responded on pecember 16, 1982, "Due to the needs of the service
your request for exercise rights under Rule 9a is denied." There was no
nention of the Vacation Agreement or of additional expense to Carrier. The
question of additional expense in fact was not raised until March 17, 1983
We believe these circunstances require the Agreenent be protected by sustain-

ing the Caimas made.
FINDINGS: The Third Division of the adjustment Board, upon the whol e record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
_ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W t% n the meani ng of the Railway Labor Act
as approved June 21, 1934

_ ~ That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was vi ol at ed.
AWARD
C ai m sust ai ned.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Nancy J. flever - Executive Secretary

Dated at Chicago, Illinois, this 15th day of January 1987.




