NATI ONAL RAILROAD ARTUSTMENT BOARD
Awar d Number 26233
TH RD DI VI SI ON Docket Number MW-26290

Charlotte Gold, Referee
(Brot herhood of Mintenance of WayEmployes

PARTI ES ' TO DI SPUTE: ( . . _
(Consolidated Rail Corporation

STATEMENT OF CLAIM  "Caimof the System committee of the Brotherhood that:

(1) The thirty (30) days of suspension inposed upon 1&R Foreman

P. D. Kiender for alleged 'Failure to . . . present yourself to the Conrail
Medi cal Examner's Oifice for an evaluation of your J)hy_smal condition . . . as
per instructions....' was arbitrary, capricious and wthout just and suffi-

cient cause (System Docket CR-566-D).

(2) The claimant's record shall be cleared of the charges |eveled
against himand he shall be conpensated for all wage |oss suffered.”

OPI NI ON OF BOARD: (B:P/ Certified letter dated July 25, 1983, Carrier notified
aimant, an I&R Foreman, to appear for an eval uation of
his physical condition at the Conrail Medical Examiner's OFfice on August 4,
1983. Caimnt did not keep the appointnment and was thereupon instructed to
attend an Investigation in Altcona, Pennsylvania, to look into his alleged
failure to follow instructions. The Investigation was convened: O ai mant was
not present. The Investigation was recessed and it reconvened on Septenber
22, 1983. dainant did not attend that session either. He subsequently was
found guilty of the charge and was issued a thirty cal endar day suspension.

Carrier maintains that the charge was clearly sustained at the
Investigation and that Caimant failed to provide anyreason for his absence
prior to the Organization's appeal and submssion of this Caimto this Board.
G ven thocla nature of the infraction, Carrier believes that the discipline was
war r ant ed.

The Organization maintains that Carrier was aware of Claimnt's
condition and that there were mtigating factors that ﬁrevented Cai mant from
appearing for an examnation. Cainmant was not told that a failure to appear
would result in discipline. The Organization does not believe that discipline
is warranted in this instance.

The Board has reviewed the entire record of the case, including the
Transcripts of the Investigation. That record reveals that Caimnt was
%gilty as charged and that discipline was warranted. The Board agrees with

rrier that the Organization's contentions that Cainant was unable to make
the 130-mile trip to Altoona for the exam nation, that he was advised by his
Attorney not to aﬁpear, and that he was in too nmuch pain to attend were all
made wal |l after the fact and that Claimant failed to respond to Carrier's
directive or to provide adequate reasons for his inability to do soin a
tinely fashion.



Award Number 26233 Page 2
Docket Nunmber mw-26290

we find the notice of July 25 1983, to be clear and unambi guous.
Caimant disregarded it at his own peril.

FINDNGS. The Third Division of the Adjustnent bard, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing:
~ That the Carrier and the Bmployes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor Act
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein: and

That the Agreenent was not violated.
AWARD

C ai m deni ed.

NATI ONAL RAIL.ROAD ADJUSTMENT BOARD
ey Order of Third Division

Attest:

[ d
Nancy ver ~ Executive Secretary

Dated at Chicago, Illinois, this 29th day of January 1987.



