
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 26253

THIRD DIVISION Docket Number MW-25983

I r w i n  M .  Lieberman,  Refer&

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (

(Southern Pacific Transportation Company
(Western Lines)

STATEMENT OF CLAIM: "Claim OF the System Committee of the Brotherhood that:

(1) The Agreement was violated when, on October 15, 1982, the
Carrier improperly permitted Southern Pacffic Transportation Company Truck
Driver  M. S .  Gutierrez  to  d isp lace  Truck Driver  R.  V .  Ybarra  f rom the  truck
dr iver ' s  pos i t ion  on  Extra  Gang No . 31 on the former Harbor Belt Line Company
p r o p e r t y  ( C a r r i e r ' s  F i l e  YofW 3fr232).

(2) A s  a  conseqlwnce  oE t h e  a f o r e s a i d  v i o l a t i o n ,  M r .  R .  V .  Y b a r r a
shall  be returned to the truck driver's position on Extra Gang No. 31 and he
shall  be allowed the difFerence  between what he should have been paid at the
truck driver's rate and what he was paid at the trackman's rate from October
1 5 ,  1982  u n t i l  s o  r e t u r n e d  t o  s a i d  t r u c k  d r i v e r ' s  p o s i t i o n . "

OPINION OF BOARD! This dispute involves the elimination of  Maintenance of Way
work brinE performed by employes of the Harbor Belt Line

effective March 1,  1977. By Agreement dated February 2R, 1977, Carrier agreed
to offer employment, with retention of HBL seniority,  to four HBL employes,  a
Track Foreman and three Track Laborers (including Claimant herein). Sections
3 ,  4  and  5  o f  that  Agreement  prov ide  as  fo l l ows :

" 3 . The  terr i tory  be ing  transferred  to  SPTCo
from HBL for maintenance purposes shall be merged
with  and become a  part  o f  senior i ty  terr i tory  o f
the Los Angeles Division. The four employes
transferr ing  to  SPTCo wi l l  he  headquartered  at
Wilmington with work limits as set forth in Rule
25  to  cover  terr i tory  which  wi l l  be  added . These
employes may he used elsewhere on the Los Angeles
D i v i s i o n  a t  d i s c r e t i o n  o f  a p p r o p r i a t e  c a r r i e r
s u p e r v i s o r  o r  o f f i c i a l . When work is required to
be done on HRL, i t  wi l l  he  g iven  to  the  former
HBL employes provided they have the necessary
ski l l s  required for  work  to  be  per formed.
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4 . Former HBL employes will not be subject to
displacement under BMWE Rule 13, except by
emplopes  holding a former senior HBL seniority
date, unless they have subsequent to March 1,
1977 ,  ut i l i zed  the ir  SPTCo senior i ty  to  obta in  a
position not formerly an HBL position. whenever
a  former  HBL pos i t ion  i s  f i l l ed  on  the  bas is  o f
SPTCo seniority, that  pos i t ion  wi l l  become an  SP
p o s i t i o n .

5. In case former HBL position becomes
vacant, such  pos i t ion  shal l  he  Fi l led  by  g iv ing
first preference to Former HBL maintenance of way
employes, except those who have any time exer-
c i sed  senior i ty  to  obta in  an  SP pos i t ion  under
the  condi t ions  set  for th  in  I tem 4  above . ”
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The Organization contends that when the employes were transferred to
this  Carr ier , two  Track  Laborers ’  pos i t ions , a Truck Driver and a Track Fore-
man’s position were created as part of Extra Gang No. 31 to cover HBL work.
C a r r i e r  d e n i e s  t h a t  t h i s  i s  a  f a c t , s t a t i n g  t h a t  o n l y  t h e  f o u r  p o s i t i o n s
specif ied in the Agreement were established. The  Organizat ion ’ s  pos i t ion  in
th is  d ispute  i s  grounded  on  i t s  vers ion  o f  the  events  which  took  p lace  upon
the Agreement of February 28 being implemented. However, no  facts  or  ev idence
appears  in  the  record  to  substant iate  the  Organizat ion ’ s  vers ion  o f  the
events. There  i s  no  ev idence  in  the  record  to  show that  the  pos i t ion  o f  t ruck
driver was transferred from HBL to Extra Gang No. 31 nor is there any fndi-
cation of how former HBL employe  Esquivel  obtained the truck driver position
or on what basis. From this it  Follows that there was no evidence adduced in
this dispute to establish that Claimant was on an HBL position when he was
disp laced .

I t  i s  wel l  es tab l i shed  and  recognized  by  a l l  that  the  burden to
establ i sh  a l l  the  essent ia l  Facts  support ing  a  Cla im is  upon the  Pet i t ioner .
In  th is  d ispute , the Organization has Failed to meet its burden of  proof. The
Claim must be denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and a l l  the  ev idence ,  f inds  and  ho lds :

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of  the Railway Labor Act
as approved June 21,  193&:

That  th is  Div is ion  of the  Adjustment  Board  has  jur isd ic t ion  over the
dispute involved herein:  and

That the Agreement was not violated.
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A N A R D

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of  Third Division

A t t e s t :
Nancy J/Her - E x e c u t i v e Secretary

Dated at Chicago,  Illinois, this 20th day OF March 1987.


