
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 26260

THIRD DIVISION Docket Number MS-26307

Edward L. Suntrup, Referee

(Richard A. Morin
PARTIES TO DISPUTE: (

(Consolidated Rail  Corporation

STATEMENT OF CLAIM:

" T h i s  i s  t o  s e r v e  n o t i c e , as  required  by  the  ru les  o f  the  Nat ional
Railroad Adjustment Board, o f  my intent ion  to  f i l e  an  ex parte submiss ion
within  th ir ty  days  o f  the  date  o f  th is  not i ce  cover ing  an  unadjusted  d ispute
between the Consolidated Rail  Corporation (Conrail)  and myself  involving the
quest ion  o f  d isc ip l ine  for  a l leged  v io lat ion  o f  Conrai l ' s  Safety  Rules  2000(a )
and (b) on or about August 30, 1983.

I  was  dlsqualiffed  as  a  t rack  foreman,  e f fec t ive  October  24 ,  1983 ,
a f ter  a  hear ing  on  the  a l leged  v io lat ions ;  but ,  the  d isqual i f i cat ion  was
l i f ted  in  May  o f  1984 . Conrail  refused, however, to compensate me for the
w a g e  d i f f e r e n t i a l  o r  l o s s  s u f f e r e d  d u r i n g  t h e  p e r i o d  o f  d i s q u a l i f i c a t i o n .
This loss amounts to Fifteen Thousand Dollars ($lS,OOO.OO).

I am aggrieved by Conrail 's  failure to compensate me for the wage
l o s s , s i n c e  t h e  l i f t i n g  o f  t h e  d i s q u a l i f i c a t i o n  e q u a t e s  t o  a n  e x o n e r a t e  o f  t h e
charges. Further, in  v iew o f  the  c i rcumstances  o f  the  in jury  and the  type  o f
in jury  there  could  not  have  been  a  v io lat ion  o f  Safety  Rules  3000(a )  and  (b)
as charged by Conrail ."

OPINION OF BOARD: The Claimant was advised on October 5, 1983, to attend a
Hear ing  to  determine  facts  and  p lace  respons ib i l i ty ,  i f

any ,  in  connect ion  with  h is  a l leged  violation o f  Safe ty  Rule  3000(a)  and  (b )
of  the Carrier on August 30,  1983. This Rule reads, in  pert inent  part ,  as
f o l l o w s :

" R u l e  3fXXJ. Injured employees must immediately:

( a )  O b t a i n  f i r s t  a i d  o r  m e d i c a l
a t t e n t i o n  i f  n e c e s s a r y .

(b )  In form immediate  superv isor .
When person in charge is not in
immediate vfcinity,  inform him
at  ear l ies t  opportuni ty  but  not
later  than qui t t ing  t ime o f  the
day  o f  the  occurrence . "
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The Hearing was held on October 5, 1983. On October 21, 1983, the Claimant
was advised that he had been found guilty as charged. He was disqualif ied as
Track Foreman as of October 24, 1983. This discipline was appealed on
property by the Organization and on May 23, 1984 ,  the  d isqual i f i cat ion  was
lifted hy the Carrier with the proviso that the Claimant would not he com-
pensated for any wage difference while he was disqualif ied. On July 2, 1984,
the  Cla imant  wrote  to  h is  Organizat ion  that  he  cons idered  the  l i f t ing  o f  the
disqual i f i cat ion  a”  exonerat ion  and that  he  wished  to  further  a p p e a l  the
backpay  i s s u e  i f  payment  of  such  was  not  automat ic  as  a  “ coro l lary”  ent i t le -
m e n t  to  h is  requal i f i cat ion  as  Track  Foreman. This ca.se was subsequently
docketed before the Third Division of  the National Railroad Adjustment Board
f o r  f i n a l  a d j u d i c a t i o n .

A review of the record shows that the Claimant’s immediate Super-
v i s o r , the Assistant Supervisor of  Production of Carrier ’s New England
DiViSiO”, test i f i ed  that  desp i te  the  fac t  that  the  Cla imant  d id  not  f i l e  an
Injury Report until  September 6, 19R3, he  admit ted  on  that  date  that  tendon-
itis o f  the  r ight  forearm was  f i rs t  aggravated  on  August  30 ,  19A3. Accord1 ng
to  th is  witness , the Claimant stated that the injury occurred when he was
setting “. . . track spikes with a three-pound spike hammer during the day” on
August 30, 1983.

At the Hearing the Claimant testif ied that he engaged in heavy
manual work on Tuesday, August 30, 1983, through Thursday, September 1, 1983,
that he thought August 30th was the date he may have sustained his injury but
that it  did not bother him enough on September 2 through 5,  1983, “...to
require  medica l  at tent ion” . This testimony, plus that by the Assistant Super-
v isor  o f  Product ion , clearly suggests that the Claimant was aware of  pain in
his forearm when he arrived for work on the morning of September 6,  19R3.
Even at this late date,  however, he  d id  not  report  th is  pa in  unt i l  severa l
hours  into  th is  sh i f t  a f ter  he  had  engaged  in  addi t ional  manual  labor . A l -
though the Claimant testif ied that “he  ( could  not )  p inpo int  August  30 ,  19R3,
as  the  actual  date  that  caused  the  in jury” there  can  be  l i t t le  doubt  that  he
knew that he was feeling some effects of  the tendonitis already on Wednesday
and Thursday which were work days following August 30, 1983, and certainly on
the weekend after that. There  i s  suf f i c ient  ev idence  o f  record  to  warrant  the
reasonable conclusion that the Claimant did not f i le an Injury Report as soon
as he was aware of  his injury and that he waited until  the tendonitis mani-
fes ted  i t se l f  in  i t s  most  e x t r e m e  f orm on  the  morning  o f  September  6 ,  1983 ,
be fore  he  f i l ed  a  Report  and  be fore  he  sought  medica l  a t tent ion .  on meri ts
the Claimant is guilty as charged. The Claim cannot he sustained.

The  Cla imant ’ s  further  pos i t ion  that  h is  requal i f i cat ion  on  leniency
basis by the Carrier was the same as exoneration under Rule 27 of  the operant
Agreement  i s  an  erroneous  interpretat ion  o f  that  contract .

On the basis of  the Claimant’s past record, which includes some
e i g h t  ( 8 )  p r i o r  d i s c i p l i n e s  f o r  v a r i o u s  i n f r a c t i o n s  o f  t h e  C a r r i e r ’ s  R u l e s ,
the  d isqual i f i cat ion  lev ied  by  the  Carr ier  cannot  reasonably  be  cons idered  to
have  been e i ther  arb i trary  or  capr ic ious  (Third  Div is ion  Awards  21043 ,  2232fl

i n t e r  a l l a ) .- -
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and a l l  the  ev idence ,  f inds  and  ho lds :

That the partfes waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein;  and

That the Agreement was not violated.

A WA R D

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of  Third Division

Attest :

~Dated  a t  C h i c a g o ,  I l l i n o i s , this 20th day of March 1987.


