
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 26279

THIRD DIVISION Docket Number MW-26585

James R. Johnson, Referee

(Brotherhood of Maintenance of Way Fmployes
PARTIES TO DISPUTE: (

(Oklahoma, Kansas and Texas Railroad Company

STATEMENT OF CLAIM: “Claim of the System Committee of the Brotherhood that:

(1)  The Carrier violated the Agreement when it  failed and refused
t o  r e c a l l  f u r l o u g h e d  Trackmen G. K. Gibbens and R. D. Gibbens to service
beginning April 2. 1984 (System File OKT-P-803/2579-OKT).

(2 )  As  a  consequence  o f  the  a foresa id  v io lat ion ,  Messrs .  G .  K.
Gibbens and R. D. Gibbens shall  be recalled to service in accordance with the
prov is ions  o f  the  c u r r e n t  Agreement  and  compensated  for  a l l  t ime  los t  beg in-
ning April  2,  1984 and continuing until  such time as they are returned to
SeWiCe.”

OPINION OF BOARD: Attendant to the bankruptcies of  the Rock Island and
Milwaukee Railroads, certa in  leg is lat ion  was  passed ,  and

negot iat ions  he ld , which provided for the protection and reemployment of
employes of  those Carriers.

The Claimants in this case were Carmen craft employes of the Rock
Is land , and were hired by this Carrier in its Maintenance of Way Department.
They worked for nearly one year on assignments which were being offered to
Maintenance of  Way Employes of  the bankrupt Carriers pursuant to a special
Agreement. On January 1, 1984, they were furloughed, along with many others,
In a systemwide force reduction. While certain other employes were recalled
at  a  la ter  date , the Claimants were never recalled.

The Carrier contends that the Claimants were “temporary” employes,
and never acquired any seniority or employment rights with the Carrier.  The
Organization acknowledges that Claimants were hired as “temporary” employes,
but  that  they  d id  acquire  senior i ty  and reca l l  r ights ,  part i cu lar ly  in  v iew o f
the  fact  that  certa in  o ther  such  employes  were  reca l led  to  serv ice .

It  is most unusual for railroad employes to work nearly a year
without acquiring and accumulating seniority;  however,  these were unusual
circumstances. The March 4,  1980, Labor Protective Agreement is clear in
establ i sh ing  the  prov is ion  for  “ temporary” employes to occupy positions while
they are being offered to employes of  the bankrupt Carriers. I t  i s  e q u a l l y
clear that such employes may be terminated, w i t h o u t  t h e  r i g h t  t o  r e c a l l ,  i f
the positions are accepted and occupied by such other employes.
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This  case  i s  compl icated  by  two  factors  which  are  not  descr ibed  by ,
and may not have bee" anticipated by negotiators of  that Agreement. F i r s t ,  i t
i s  unl ike ly  that  the  part ies  expected  the  ass ignment  process  to  take  as  long
as  i t  d id ,  thereby  having  " temporary"  employes ,  wi thout  senior i ty ,  f or  near ly
a year. The  second  factor  was  the  fa i lure  o f  su f f i c ient  a f fec ted  employes  to
seek  and  obta in  the  pos i t ions  o f fered , combined with a" unrelated force reduc-
t i o n  on C a r r i e r ' s  p r o p e r t y .

I t  i s  c lear  that  i f  the  ass ignment  process  had  been  completed  in
a few months, and  the  pos i t ions  had  been  f i l l ed  by  e l ig ib le  employes ,  the
Claimants would properly have been terminated under the terms of  the appli-
cable Agreement. Likewise, if  the process had been completed, and the
Carrier required more employes than had applied, the Claimants would have
been retained on permanent vacancies,  acquiring seniority and "permanent"
s t a t u s . Unfortunately,  neither of  the results anticipated by the Agreement
occurred here.

There is nothing in the Implementing Agreement which provides for
"temporary" employes  to  acquire  senior i ty , unless  they  are  ab le  to  acquire  a
permanent position, rather than merely occupying one of those vacancies which
was being offered to employes of  the bankrupt Carriers. Here, there  i s  no
showing that the Claimants ever occupied any position other than those des-
cribed by the Implementing Agreement and, therefore, the Board f inds that they
did  not  acquire  senior i ty  or employment  r ights .

The long delay which led to their lengthy period of  employment was
not  the  faul t  o f  the  Carr ier  - i t  was  s imply  the  conflux o f  c i rcumstances .
Al though there  i s  some bas is  in equi ty  to  support  the  Organizat ion ' s  pos i t ion ,
there  i s  no  bas is  in  the  contract . We have  cons is tent ly  he ld  that  i t  i s  not
the function of  this Board to amend the Agreement to suit our sense of equity,
and  we  wi l l  f o l l ow that  principle  here .

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and a l l  the  ev idence ,  f inds  and  ho lds :

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of  the Railway Labor Act
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein;  and

That the Agreement was not violated.



Award Number 26279
Docket Number MU-26585

A W A R D

Page 3

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of  Third Division

Att=4iiiG~a.-

Dated at  Chicago ,  I l l ino is , th is  24th  day  o f  Apr i l  1987.


