NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26280

TH RD DI VI SI ON Docket Nunmber MM 26603
Janes R Johnson, Referee
(Brot herhood of M ntenance of Way Employes

PARTI ES TO DI SPUTE: (
(Richnond, Fredericksburg and Potonmac Railroad Conpany

STATEMENT OF CLAAM  "Claim of the System Conmittee of the Brotherhood that:

(1) The dism ssal of Backhoe Operator T. R Burruss for allegedly
_'making fal se statenents concerning natters under investigation on June 5,
1984' was without just and sufficient cause, on the basis of unproven charges
and in violation of the Agreenent (System File R-D-2602).

(2) The claimnt shall be reinstated with seniority and all other
rights uninpaired, his record shall be cleared of the charge |eveled against
him and he shall be conpensated for all wage loss suffered.”

OPINION OF BOARD: The Cainant failed to return to work on the date specified,
followi ng a medical |eave of absence. He was charged with
willful neglect of duty, and testified at the Investigation that he failed to
report because he was seeking a release from his personal physician, and was
unable to receive said release until the day after he was expected to return.

Based upon this testinony, the Cainmant was assessed a five day
suspension. Subsequently, the Carrier had cause to investigate the circum
stances in connection with another nmatter, and determned that the C ai mant
had lied in that earlier Investigation. Charges were filed, and a fornal
Investigation was held, at which the Carrier produced evidence that the
G aimant had lied, and he was discharged following the Investigation.

The Organization contends that the Notice of the Investigation was
not timely, and that the discharge should be set aside for that reason. The
Carrier contends thatthe Notice was tinely served following its know edge of
the offense. W have reviewed the evidence and arguments, and find that the

Notice was tinely.

Wth respect to the nmerits of the case, the principal evidence is in
the formof a witten statenent from the Doctor who signed the statenment used
by Claimant in the earlier Investigation, and the original release provided by
that Doctor. The Doctor was not available at the Investigation, because he
had retired and noved away. The Doctor avers that he saw the C ainmant once,
and once only, on June 2, 1984, while the Cainant had testified that he saw
the Doctor repeatedly, ending with May 21, 1984 (the date he was to have
reported for duty in the earlier case).

The Organization contends that the Doctor erred in his statenent,
most probably because of faulty records. The Carrier contends that the
Doctor's witten statenent is clear and unequivocal, and that it is supported

by careful scrutiny of the earlier release for duty.
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The case involves a conflict in evidence, and turns solely on the
credibility of the witnesses. W ordinarily, reserve such matters to the
Hearing O ficer, because he is in a better position to observe their demeanor
however, in this case, he was unable to do so, because the Doctor was not
present at the Investigation. In this case, it is appropriate that the Board

resolve the conflict in evidence

An exami nation of the record and the evidence reveals that the
Claimant testified that he saw the Doctor on My 21, 1984, and secured a
return for duty on May 22, 1984. The Doctor asserts that he saw the C ai mant
on June 2, 1984, and that the Caimant advised him that he needed a release
that he was fit for duty as of My 22, 1984 - el even days earlier. The
Carrier urges the Board's attention to the release itself, and contends that
it is clear that the date has been altered. The Board is unable to nake such
a determination fromthe quality of the copy provided in the record; however,
the |anguage used in the release does provide the basis to resolve the dispute

Doctor Beirne asserts the release for duty was signed on June 2,
1984, and Cainant asserts that it was signed on My 21, 1984. The docunent
bears a date which appears to be "5/21/84." However, the "Remarks" read as
foll ows:

"Exam ned today - has recovered well from hernia
surgery, and he was able to returnto work as of

May 22, 1984.
(Enphasi s added)

If the Form was signed on May 21, 1984, as Clai mant asserts, it
woul d not usethe past tense to describe the follow ng day. The use of the
past tense is appropriate, however, if the Form was signed on June 2, 1984, as
Doctor Beirne asserts. The Board finds that the evidence supports the fact
that the Claimant lied in the Investigation, and falsified the evidence.

In view of the seriousness of the offense, the penalty of discharge
was warrant ed

FINDI NGS: The Third pivisfon of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrter and the Employes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934;

That this niviston of the Adjustment Board has jurisdiction over the
di spute involved herein: and

That the Aagreement was not vi ol at ed.
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A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:: ,M
Nancy o,

ever - Executive Secretary

Dated at Chicago, Illinois, this 24th day of April 1987.



