
NATIONAL RAILROAD ADJUSTMENT  BOARD
Award Number 26289

T H I R D  D I V I S I O N Docket Number MW-25980

Irwin M. Lieberman, Referee

(Brotherhood of  Maintenance of  Uav ~moloves
PARTIES TO DISPUTE: (

(The Chesapeake and Ohio Railway Company
(Southern Region)

STATEMENT OF CLAIM: “Claim of the System Committee of the Brotherhood that:

( 1 )  T h e  d i s q u a l i f i c a t i o n  o f  M r . G.  W.  Hughso” as  ba l last  regulator
operator  on June 10, 1983  was  improper ,  wi thout  just , suf f i c ient  or  reasonable
cause (System File C-M-1826/MG-4117).

( 2 )  T h e  C a r r i e r  s h a l l  r e t u r n  t h e  c l a i m a n t  t o  t h e  p o s i t i o n  o f
ba l last  regulator  operator  for  at  l east  three  (3 )  days  under  the  superv is ion
and instruct ion  o f  a  qual i f i ed  ba l last  regulator  operator  for  the  purpose  o f
qualifying on said machine and he shall  be allowed the difference between what
he would have been paid at the Class A Machine Operator’s rate and what he was
paid at the trackman’s rate beginning June 8, 1983 and continuing until  he is
a f forded  a  fa i r  opportuni ty  to  qual i fy  as  a  ba l last  regulator  operator . ”

OPINION OF BOARD: Claimant, a Class A Equipment Operator, had been displaced
from his  pos i t ion  on  June  6 ,  1983 .  Fo l lowing  a”  a l leged

argument with a Carrier Officer, Cla imant  was  permit ted  to  d isp lace  a junior
equipment operator who was operating a Ballast Regulator. Claimant, even
though he had operated a Tamper had “ever previously operated a Ballast
Regulator. He was disqualif ied by three Carrier Supervisors on the third day
of his assignment, tr igger ing  the  d ispute  here in .

Pet i t ioner  argues  that  Carr ier  fa i led  to  a f ford  Cla imant  a  reason-
able  opportuni ty  to  qual i fy  on  the  Regulator . It  is  contended that he was
given  less  than e ight  hours  t ime be fore  be ing  d isqual i f i ed  whi le  the  Rules
provide that he should have been given three days. Carr ier , on the other hand
maintains that Claimant had been given ample opportunity to learn to use the
equipment, wi th  the  ass is tance  o f  an  exper ienced  operator ,  and  fa i led  to
q u a l i f y . Carr ier  ins is ts  that  Cla imant  was  proper ly  d isqual i f ied  in  accord-
ance ~with  Rule 13(d) .

I t  i s  wel l  es tabl i shed  that  Carr iers  have  the  r ight  to  determine  the
f i t n e s s  a n d  a b i l i t y  o f  a ”  employe f o r  a  p o s i t i o n ;  f u r t h e r  s u c h  e v a l u a t i o n s
will not  be  overruled  unless  i t  can be  shown that  Carr ier  was  arb i trary  or
capr ic ious  in  i ts  determinat ion . In  addi t ion ,  i t  must  be  show”  by  Pet i t ioner
by substantial  probative evidence that Claimant possessed the necessary
a b i l i t y  f o r  t h e  p o s i t i o n  s o u g h t . In the instant dispute,  from the evidence
produced during the handling of  the matter on the property,  the Organization
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has  not  suppl ied  proo f  that  Cla imant  had  t h e  neces&y abi l i ty ,  that  he  was
not afforded ample opportunity under the Rules to demonstrate his abil ity,  or
that Carrier 's  determination was flawed and can be considered to have been
a r b i t r a r y  o r  c a p r i c i o u s . In  short ,  Pet i t ioner  has  not  borne  i ts  burden o f
p r o o f .

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and a l l  the  ev idence ,  f inds  and  ho lds :

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
resuectivelv  Carrier and Employes  within the meaning of the Railway Labor Act
a s  approved-June  2 1 . 1 9 3 4 ;

T h a t  t h i s  Divisio"
dispute involved herein;  and

That the Agreement

o f  the  Adjustment  Board  has  jur isd ic t ion  "ver the

was  not  v io lated .

Claim denied.

A W A R D

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of  Third Division

A t t e s t :
- Execut ive Secretary

Dated  at  Chicago ,  I l l ino is , th is  24th  day  o f  Apr i l  1987 .


