
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 26301

THIRD DIVISION Docket Number MN-26064

Gil Vernon, Referee

(Brotherhood of  Maintenance of  Way Ersployes
PARTIES TO DISPUTE: (

(The Atchison, Topeka and Santa Fe Railway Company

STATEMENT OF CLAIM: "Claim of the System Committee of  the Brotherhood that:

(1 )  The  Carrier  violated  the  Agreement  vhen i t  ass igned  outs ide
forces  to  construct  fence  at  Cont inenta l  Div ide ,  Gal lup  Hi l l ,  Sanders ,
Adamanda and Joseph City on the Albuquerque Division (System File 170-A8-833).

(2 )  The  Carr ier  a lso  v io lated  Appendix  No .  8 (Art i c le  Iv  o f  the  May
17, 1968 National Agreement) when it did not give the General Chairman advance
w r i t t e n  n o t i c e  o f  i t s  intention  t o  c o n t r a c t  s a i d  w o r k .

(3 )  As  a  consequence  o f  the  a foresa id  v io lat ions  fur loughed  B&B
employes  W. P. Roanhorse, N. C. Colberg,  L. E. Kennedy, D. R. Nelson, E.
R u b i o ,  E .  A .  Yassie, T .  B a i s d e n ,  C. E. Gllliam, L .  E .  H u t c h i n s ,  G .  L .  R o g e r s ,
T .  L .  A l l e n ,  R .  E .  S a r t o r ,  J r . ,  M. Beeson, T .  B i l l y ,  N .  Yassie,  P .  Beeson,  D .
D. Davis, W.  R.  Cockerham,  R.  E. Welch,  G. T .  Rlckard ,  A .  D.  Foster ,  C .  J .
Frankl in  shal l  each  be  a l lowed pay  st the ir  respect ive  ra tes  f or  an  e q u a l
proportionate share of  the two hundred forty (240) man-hours expended by
outs ide  forces  in  per forming  the  work  re ferred  to  in Part  (1 )  hereo f . "

OPINION OF BOARD: The  b a s i c  fac ts  o f  th is  case  are  not  d isputed . The Carrier
contracted  for  the  construct ion  o f  secur i ty  fenc ing  ( chain

link fence) around the perimeter of  microwave buildings located at Gallup
Hill, New Mexico, Sanders, Adamanda and Joseph City, Arizona, without giving
the  Organizat ion  advance  not i ce  pursuant  to  Art i c le  IV  (Contract ing  Out) o f
the May 17, 1968, National Agreement. The Agreement reads as follows:

"APPENDIX NO. 8

ARTLCLE IV - CONTRACTING OIJT  -
NATIONAL AGREEMENT 5117168

1" the  event  a  carr ier  p lans  to  contract  out
work within the scope of  the applicable schedule
agreement, the  carr ier  shal l  not i fy  the  General
Chairman of the organization involved tn writing
as  far  in  advance  o f  the  date  o f  the  contract ing
transactlo"  as  i s  pract i cable  and in  any  event
n o t  l e s s  than 15 d a y s  p r i o r  t h e r e t o .
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If the General Chairman, or his representa-
tive, requests a meeting to discuss matters
r e l a t i n g  t o  t h e  s a i d  c o n t r a c t i n g  t r a n s a c t i o n ,  t h e
des ignated  representat ive  o f  the  carr ier  shal l
promptly meet with him for that purpose. sa id
carr ier  and organizat ion  representat ives  shal l
make a good faith attempt to reach an under-
standing  concerning  sa id  contract ing ,  but  i f  no
understanding is reached the carrier may never-
the less  proceed  vith said  contract ing ,  and the
organizat ion  may f i le  and progress  c la ims  in
connect ion  therewith .

N o t h i n g  i n  t h i s  A r t i c l e  I V  s h a l l  a f f e c t  t h e
e x i s t i n g  r i g h t s  o f  e i t h e r  p a r t y  i n  c o n n e c t i o n
with  contract ing  out . I t s  p u r p o s e  i s  t o  r e q u i r e
t h e  c a r r i e r  t o  g i v e  a d v a n c e  n o t i c e  a n d ,  i f
requested, to meet with the General Chairman or
h i s  r e p r e s e n t a t i v e  t o  d i s c u s s  a n d  i f  p o s s i b l e
reach an understanding in connection therewith.

Exist ing  rules  with  respect  to  contract ing
out  on  indiv idual  propert ies  may be  reta ined  in
t h e i r  e n t i r e t y  i n  l i e u  o f  t h i s  r u l e  b y  a n  organ-
isation  g i v i n g  w r i t t e n  n o t i c e  t o  t h e  c a r r i e r
invo lved  at  any  t ime within  90 days  a f ter  the
date  o f  th is  agreement . ”

Page 2

There are two essential  independent elements of  the dispute. F i r s t ,
a question is presented whether advance notice was required under Article IV
and second, i t  i s  d isputed  whether  the  subcontract ing  v io lated  the  Agreement .

on t h e  n o t i c e  i s s u e , the Carrier argues that the Organization must
show that they have performed the work in question exclusively before notice
is  required .

The Board disagrees. I t  has  been  he ld  prev ious ly  that  exc lus iv i ty
need not be established to show that the disputed work is within the Scope
Rule  for  purposes  o f  not i f i cat ion . I n  t h i s  c a s e , t h e r e  a r e  w a g e  c l a s s i f i c a -
tions covering fence work and on occasion fencing around a microwave tower has
been performed by Maintenance of  Way forces. T h i s  i s  s u f f i c i e n t  f o r  n o t i c e
purposes to establish the work was covered by the Scope Rule. There is good
r e a s o n  n o t  t o  i n t e r p r e t  t h e  n o t i c e  p r o v i s i o n s  t o o  s t r i c t l y  s i n c e  c o n f e r e n c e s
pursuant to Article IV may help eliminate disputes.

While the Board believes that the work in question is covered by the
Scope Rule for the purposes of  advance notice, i t  i s  e q u a l l y  c o n v i n c e d  t h a t  a
sustaining award on this basis alone would, under these unique circumstances,
be inappropriate. This  1s because  the  Organizat ion  has  s lept  on  the ir  r ight
to  a  not i ce  for  microwave  tower  fenc ing . The record bears out that between
1967 and 1983 the Carrier contracted out the installation of  fences around 131
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microwave  insta l lat ions  without  protest . The  Organizat ion  asserts  i t  was not
aware  o f  th is  subcontract ing . However, t h i s  i s  d i f f i c u l t  t o  a c c e p t . A micro-
w a v e  i n s t a l l a t i o n  i s  d i f f i c u l t  t o  m i s s , especially when there are so many of
them. It  i s  the  op in ion  o f  the  Board  the  Organizat ion  cannot  r ight fu l ly  c la im
a  v i o l a t i o n  o f  A r t i c l e  I V  w i t h o u t  f i r s t  putting  t h e  C a r r i e r  o n  n o t i c e  t h a t  I t
be l ieved  advance  not i f i cat ion  was  required .  Thus , the  Board  i s  l imited  to
d irect ing  the  Carr ier  to  prov ide  not i ce  in  the  future .

The  second cons iderat ion  under  Art i c le  IV  i s  the  propr iety  or  mer i ts
o f  the  subcontract ing . A  r e l e v a n t  c o n s i d e r a t i o n  i n  t h i s  r e s p e c t  i s  t h e  h i s -
t o r i c a l  p r a c t i c e s  o f  t h e  p a r t i e s . Ag=i*, the Board cannot ignore the fact the
Carr ier  has  contracted  out  these  insta l lat ions  to  the  a lmost  to ta l  exc lus ion
of  the  Organizat ion ,  wi thout  protest . I t  i s  s i g n i f i c a n t  a s  well t h a t  t h i s  p r e -
dates the May 17, 1968, Agreement, in that the Agreement states “nothing in
t h i s  A r t i c l e  I V  s h a l l  a f f e c t  the e x i s t i n g  r i g h t s  o f  e i t h e r  p a r t y  i n  c o n n e c t i o n
with  contract ing  out . ” Accordingly , we  cannot  f ind  that  th is  contract ing  out
violated the Agreement.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the  ev idence ,  f inds  and  ho lds :

That the parties waived oral hearing:

That  the  Carr ier  and the  Employes  invo lved  in  th is  d ispute  are
respectively Carrier and Employes within the meaning of the Railway Labor Act
as apbroved  June 21,  1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein:  and

That the Agreement was not violated.

A W A R D

Claim dented.

NATIONAL RAILROAD ADJUSTHENT BOARD
By Order of  Third Division

A t t e s t : /
er - Dtecutive Sdcretary

Dated at Chicago,  Illinois, this  24th  day  o f  Apr i l  1987 .


