
PARTIES TO DISPUTE:

NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 26302

THIRD DIVISION Docket Number CL-26078

Gil  Vernon. Referee

(Brotherhood of  Railway, Airline and Steamship Clerks,
( Freight Handlers,  Express and Station Employes
(
(The Denver and Rio Grade  Western Railroad Company

STATEMENT OF CLAIM: “Claim of the System Committee of the Brotherhood
(CL-9959) that:

1. Carrier violated and continues to violate the terms and provisions
o f  Rule  9 ( c ) ,  Rule  23 , Rule 25, and Rule 26 of the Clerical Agreement and
other  re lated  ru les  when on  July  11, 1983 ,  i t  re fused  to  grant  the  t imely  re -
quest for an unjust treatment hearing of Mr. Morris Pulley.

2.  Carrier shall  now be required to compensate Mr. Morris Pulley the
di f ference  between the  rate  o f  pay  o f  the  Chie f  Clerk  in  the  Sal t  Lake  Traf f i c
Department and his earnings beginning sixty (60) days prior to the date of
th is  c la im and cont inuing  unt i l  corrected ,  and;

3.  Carrier shall  be required to compensate the claimant at the puni-
tive rate of pay for any work he performs on Saturday and Sunday beginning
s ixty  (60)  days  pr ior  to  the  date  o f  th is  c la im and cont inuing  unt i l  correct -
ed , and ;

4.  Carrier shall  be required to compensate the claimant at the puni-
t ive  rate  o f  pay  for  any  and a l l  hours  worked  outs ide  o f  8 :00  a .m.  and  4:45
p.m.  beg inning  s ixty  (60)  days  pr ior  to  the  date  o f  th is  c la im and cont inuing
unt i l  corrected  .‘*

OPINION OF BOARD: On June 16, 1983, the Carrier advertised for bids on a
Chie f  Clerk  pos i t ion  located  at  the  Sal t  Lake  Ci ty  Traf f i c

Department Office. Bids were received until  June 20,  1983. The Claimant was
one  o f  severa l  ind iv iduals  who  b id  on  the  job .  On June  22 ,  1983 ,  the  Carr ier
issued  Bul le t in  No .  112  warding  the  pos i t ion  to  Mr .  W. A .  Coo ley ,  a  Te le -
g r a p h e r ,  e f f e c t i v e  J u l y  I ,  1 9 8 3 .

On J u l y  7 . 1983, the Carrier received a letter from the Claimant
request ing  an  unjust  t reatment  hear ing  as  a  resul t  o f  the  pos i t ion  be ing
awarded to Mr. Cooley. The request was denied as untimely.

I t  i s  the  op in ion  o f  the  Board  that  the  mer i ts  o f  th is  d ispute  cannot
be addressed since the request for the unjust treatment hearing was procedural-
l y  d e f e c t i v e . Rule 23 quoted as follows. indicates  the  request  for  a  Hear ing
must be received within ten days of  the cause of  the complaint:
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"Rule  23 .  For  gr ievances  o ther  than d isc ip l ine  an
employ= who cons iders  h imsel f  unjust ly  t reated
shall  have the same right of  hearing and appeal
as  prov ided  above  in  Rule  21 ,  i f  wr i t ten  request
is made to his immediate supervisor within ten
calendar days of  cause of  complaint.  (Emphasis- -
Added)

I t  has  been  he ld  be fore  by  th is  Board  in  s imi lar  cases  that  the  cause  o f- -
the  compla int  is the  date  the  pos i t ion  i s  awarded . See for instance Third
vision Awards 21773 and 22669. The date that the other employee physically
assumed the  pos i t ion  i s  essent ia l ly  i rre levant . The Carrier had clearly exer-
cised and communicated its choice for the position on June 22. This  i s  un-
deniably  the  cause  for  the  compla int .

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and a l l  the  ev idence ,  f inds  and  ho lds :

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein;  and

That the Claim is barred.

A W A R D

Claim dismissed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of  Third Division

A t t e s t :

Dated  at  Chicago ,  I l l ino is  th is  24th  day  o f  Apr i l  1987 .


