
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 26305

THIRD DIVISION Docket Number MW-26222

Gil  Vernon, Referee

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (

(Spokane International Railroad Company

STATEMBNT  OF CLAIM: "Claim of the System Committee of the Brotherhood that:

(1)  The Carrier violated the Agreement when it  failed and refused
to allow Carpenter D. R. Friesen holiday pay for Thanksgiving Day and the day
after Thanksgiving Day (November 24 and 25. 1983 (System File S-I-115C/O13-
210-SI-20).

(2 )  The  c la imant  shal l  be  a l lowed s ixteen  (16)  hours  o f  pay  at
the  carpenter ' s  rate  in  e f fec t  on  the  c la im dates  because  o f  the  v io lat ion
re ferred  to  in  Part  (1 )  above . "

OPINION OF BOARD: The  bas ic  facts  are  not  in  d ispute .  The  Cla imant ,  ass igned
Monday through Friday, observed his rest days on Saturday

and Sunday, November 19 and 20. He laid off Monday and Tuesday, November 21
and November 22. Next,  he requested and received, pursuant  to  Art i c le  X  o f
the December 11, 1981, National Agreement, a personal leave day for Wednesday,
November 23. Thursday and Friday, November 24 and 25, were holidays (Thanks-
giving and the day after Thanksgiving) pursuant to the National Holiday
Agreement. The Claimant again observed Saturday and Sunday as rest days. He
worked on Monday.

A payroll form was submitted claiming holiday pay for November 24
and 25. The Carrier did not pay the Claimant for the holiday and a grievance
w a s  f i l e d .

Art i c le  X  - Personal  Leave  s tates :

"ARTICLE X - PERSONAL LEAVE

sect ion  1

A maximum of two days of personal leave will be
prov ided  on  the  fo l lowing  bas is :

Employees who have met the qualifying vacatfon
requirements during eight calendar years under
vacat ion  rules  in e f fec t  on January  1. 1982  shal l
be  ent i t led  to  one  day  o f  personal  l eave  in  sub-
sequent calendar years;
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Employees who have met the qualifying vacation
requirements during seventeen calendar years under
vacat ion  rules  in  e f fec t  on  January  1 ,  1982  shal l
be  ent i t led  to  two  days  o f  personal  l eave  in  sub-
sequent years.

S e c t i o n  2

(a)

(b)

Cc)

Personal leave days provided in Section 1
may be taken upon 48 hours’ advance notice
from the employee to the proper carrier
officer provided, however,  such days may
be taken only when consistent with the
r e q u i r e m e n t s  o f  t h e  c a r r i e r ’ s  s e r v i c e .  I t
i s  not  intended  that  th is  condi t ion  pre -
vent  an  e l ig ib le  employee  f rom rece iv ing
personal leave days except where the
r e q u e s t  f o r  l e a v e  i s  s o  l a t e  i n  a  c a l e n -
dar year that service requirements prevent
ehe  employee ’ s  ut i l i zat ion  o f  any  personal
leave  days  be fore  the  end  o f  that  year .

Personal  l eave  days  wi l l  be  pa id  for  at
the  regular  rate  o f  the  employee ’ s  pos i -
t ion  or  the  protected  rate ,  whichever  i s
higher.

The personal leave days provided in
S e c t i o n  1  s h a l l  b e  f o r f e i t e d  i f  n o t  t a k e n
during  each  ca lendar  year .  The  carr ier
s h a l l  h a v e  t h e  o p t i o n  t o  f i l l  o r  n o t  f i l l
the position of  an employee who is absent
on a personal leave day. I f  the  vacant
p o s i t i o n  i s  f i l l e d ,  t h e  r u l e s  o f  t h e
agreement  appl i cab le  thereto  wi l l  apply .
T h e  c a r r i e r  will h a v e  t h e  r i g h t  t o  d i s -
tribute work on a position vacated among
other employees covered by the agreement
with  the  organizat ion  s ignatory  hereto .

s e c t i o n  3

This  Art i c le  shal l  become e f fec t ive  on  January
1, 1982 except on such carriers where the organi-
zat ion  representat ive  may e lec t  to  preserve  ex is t -
i n g  l o c a l  r u l e s  o r  p r a c t i c e s  p e r t a i n i n g  t o  p e r s o n -
a l  l eave  days  and  so  not i f i es  the  author ized  car -
r ier  representat ive  on  or  be fore  such  e f fec t ive
d a t e . ”
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Section 3 of  the National Non-Operating Hol iday  Provis ions  s tates :

“Sect ion  3 . A regularly assigned employee
shal l  qual i fy  for  the  ho l iday  pay  prov ided  in
Sect ion  1 hereo f  i f  compensat ion  pa id  by  the
Carrier is credited to the workdays immediately
preceding  and fo l lowing  such  ho l iday  or  i f  the
employee is not assigned to work but is available
for  serv ice  on  such  days . I f  t h e  h o l i d a y  f a l l s  o n
the  last  day  o f  a  regular ly  ass igned  employee ’ s
work  week,  the  f i rs t  workday  fo l lowing  h is  rest
days shall  be considered the workday immediately
follo”i”g  . I f  t h e  h o l i d a y  f a l l s  o n  t h e  f i r s t
workday of his workweek, the last workday of the
preceding workweek shall be considered the workday
immediately preceding the holiday.

Except as provided in the following paragraph,
all  others for whom holiday pay is provided in
Sect ion  1  hereo f  shal l  qual i fy  for  such  ho l iday
pay if  on the day preceding and the day folloving
hol iday  they  sat is fy  one  or  the  o ther  o f  the
fo l lowing  condi t ions :

( I )  Compensat ion  for  serv ice  pa id  by  the
C a r r i e r  i s  c r e d i t e d ;  o r

( I I )  Such  employee  i s  ava i lab le  for  serv ice .

NOTE : ‘ A v a i l a b l e ’  a s  u s e d  i n  s u b s e c t i o n  ( I I )
above  i s  interpreted  by  the  part ies  to
mean that an employee is available un-
less  he  lays  o f f  o f  h is  own accord  or
does  not  respond to  a  ca l l ,  pursuant  to
the  ru les  o f  the  appl i cab le  agreement ,
f o r  s e r v i c e .

For the purposes of  Section 1,  other than
regularly assigned employees who are relieving
regularly assigned employees on the same assign-
ment on both the workday preceding and the workday
following the holiday will  have the workweek of
the incumbent of  the assigned position and will
be subject to the same qualifying requirements
respect ing  serv ice  and avai lab i l i ty  on  the  work-
days preceding and following the holiday as apply
to the employee whom he is relieving.

NOTE: Compensation paid under sick leave
r u l e s  o r  p r a c t i c e s  w i l l  n o t  b e  c o n -
sidered as compensation for purposes
o f  t h i s  r u l e . ” (Emphasis added)
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The Organization contends that the Holiday Agreement provides that
an employ=  wi l l  rece ive  ho l iday  pay  i f  he  i s  cred i ted  with  compensat ion  on  the
workday before and the workday after the holiday. Since the Claimant’s
assigned work week is Monday through Friday, it contends Wednesday, November
23 was the “workday” preceding the holiday and since Claimant received com-
pensation on that day in the form of a personal day he should be entitled to
holiday pay. In  support  o f  th is  interpretat ion , i t  re l ies  heavi ly  on  Second
Division Award 10033 which involved similar facts under the Holiday and Per-
sonal Leave Agreements. The Award read in pertinent part as follows:

“The Carrier contends that a personal leave day
is not a work day and accordingly,  the Claimant
would not be entitled to compensation for the
hol iday . The employes  contend that a personal
leave day is a work day and the Claimant is there-
fore  ent i t led  to  compensat ion  for  the  ho l iday .
Both parties cite Awards from this Board in
s u p p o r t  o f  t h e i r  p o s i t i o n , but none of the Awards
c i ted  perta in  to  exact ly  the  ru les  and  condi t ions
a s  i n  t h e  i n s t a n t  case. This  in  fact  seems to  be
a  c a s e  o f  f i r s t  i m p r e s s i o n . We of course,  cannot
know what the parties who made the agreement had
in mind at the time the holiday Agreement was
negotiated, but we cannot see any other meaning to
the words “work day” except a day that such
employ= would normally work on. The Agreement
also makes it  clear that the employe need not
n e c e s s a r i l y  work t h e  d a y ,  b u t  o n l y  that h e  r e c e i v e
compensa t ion  for  i t . A personal leave day would
therefore,  be a work day and because this employe
d i d  r e c e i v e  c o m p e n s a t i o n  f o r  i t ,  h e  i s  e n t i t l e d  t o
the holiday pay. We wi l l  susta in  the  c la im.”

(Emphasis added)

The Carrier argues Wednesday, a personal leave day, was not a
“workday” for the Claimant. It  notes when similar questions have arisen under
the Holiday Agreement as it  relates to bereavement leave and vacation the
Parties have agreed they do not qualify as a workday. I n  t h i s  s i t u a t i o n ,  i f
Wednesday was missed due to vacation or bereavement leave, even though the
employ=  received compensation, i t  po ints  out  the  Part ies  have  agreed  such  days
are not workdays for qualifying purposes under the Holiday Agreement. Instead
the Parties have agreed that the workdays immediately previous to the vacation
or bereavement leave are the qualifying days. In  th is  case .  Tuesday,  the
workday before the personal leave day, would be the qualifying day and since
he  d id  not  rece ive  compensat ion  no  ho l iday  pay  i s  due .  Thus ,  s ince  the
Parties nationally agreed to the bereavement leave questions and answers,  the
Carr ier  submits  to  t reat  personal  l eave  absences  d i f ferent ly  than absences
due to vacations or-  bereavement leave would be nonsensical,  inconsistent and
in  conf l i c t  wi th  the  intent  o f  the  part ies  s ignatory  to  the  Nat ional  Non-

Operating Holiday Agreement. With respect to Second Division Award 10033,
i t  cons iders  i t  pa lpably  erroneous  and thus  takes  the  pos i t ion  i t  should  have
no  bear ing  on  th is  d ispute .
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The threshold question facing the Board is the weight to be given to
Second Division Award 10033 which is clearly.on  “all  fours” with the instant
case . The records of  this Division and others are legion with Awards which
hold  that  once’s  bas ic  interpretat ive  quest ion  i s  answered  i t  should  s tand.
Typical of  this l ine of  thinking is Third Division Award 13135 which stated:

“ In  order  that  our  awards  wi l l  be  o f  benef i t
t o  t h e  p a r t i e s , we  fee l  that  we should  fo l l ow
precedent cases, wherever and whenever it is
p o s s i b l e . T h e  u t i l i t y  o f  o u r  d e c i s i o n s  i s  l o s t
if  we bounce back and forth between various
theor ies  on  the  same general  sub ject . ”

On the other hand, the Board has overturned Awards that are "palpably
erroneous. w

An Award is not palpably erroneous merely because another Referee,
when faced with the same question, would have decided the matter differently
i f  i t  were  he  who  faced  the  quest ion  in  the  f i rs t  instance . Indeed, in the
Referee ' s  op in ion  there  i s  persuas ive  va lue  to  the  Carr ier ' s  interpretat ion  o f
the Holiday Agreement as it  relates to Article X (Personal Days).

However, the Board cannot in good conscience conclude that Second
Division Award 10033 cannot be accepted as precedent. The key to the dispute
in that case and in this case is the term "workday." The Carrier argued tn
both cases  “workday” is a day on which an employe actually works. This  i s
reasonable enough, but it  is  not wholly unreasonable to conclude, as did the
Board in Award 10033, that “workday” meant a day on which the employe was
normally scheduled to work. The Referee then found that since the employe
received compensation--albeit  in the form of a personal day--on rhe “workday”
before  the  ho l iday  he  was  ent i t led  to  ho l iday  pay .  This  i s  not  an  i rrat ional
or  nonsensica l  conc lus ion . I t  i s  not  unreasonable  and  the  fact  o ther  reason-
able interpretations might f low from the language does not make this result
c lear ly  erroneous .

The Carrier also argued that Award 10033 was palpably erroneous
because  I t  ignored  the  h is tory  o f  the  Hol iday  Agreement .  I t  contended  the
P a r t i e s ’ understanding that bereavement leave pay and vacation pay on an
otherwise scheduled day of work would not make that a workday for holiday pay
qual i f i cat ion  purposes . Instead, the  Part ies  agreed  the  f i rs t  regular ly
scheduled workday before vacation or bereavement leave would be the qualifying
day. It also noted that the Holiday Agreement excluded sick leave compensa-
t ion  for  qual i fy ing  purposes .

Again, t h i s  R e f e r e e ,  i f  t h i s  w e r e  s c a s e  o f  f i r s t  i m p r e s s i o n ,  w o u l d
not  necessar i ly  have  d ismissed  these  understandings  as  an  unmeaningful  re f lec -
t i o n  o f  t h e  P a r t i e s '  i n t e n t  a s  t o  t h e  s t a t u s  o f  p e r s o n a l  l e a v e  d a y s  ss q u a l i -
fying days for holiday pay purposes. However, the  fac t  that  the  o ther  Referee
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v iewed  the  sit"ation  di f ferent ly  does  not  make  i t  pa lpably  erroneous . It is a
d e f e n s i b l e  p o s i t i o n  n o t  t o  f i n d  t h e  b a r g a i n i n g  h i s t o r y  c o n t r o l l i n g .  T h e  f a c t
that the parties carved out exceptions for vacation pay, bereavement pay and
s ick  leave  pay  does  not  necessar i ly  imply  o ther  except ions  for  personal  days .
It  could be said that had the Parties intended other exceptions they would
have ,  be ing  sk i l led  negot iators ,  s tated  them.

In summary, given that the basic question involved in this case has
been ruled on in Second Division Award 10033 and in view that this Board
cannot  conc lude  i t  i s  c lear ly  erroneous , the Claim must be sustained.

FINDINGS: The Third Division of the Adjustment Board. upon the whole record
and a l l  the  ev idence ,  f inds  and  ho lds :

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of  the Railway Labor Act
as approved June 21, 1934;

That  th is  Divisio"  OF the  Adjustment  Board  has  jur isd ic t ion  over  the
dispute involved herein;  and

That the Agreement was violated.

A W A R D

Claim sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Divisio"

Dated  at  Chicago ,  I l l ino is , th is  24th  day  o f  Apr i l  1987 .


