NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26308
TH RD DI VISION Docket Nunmber MW-26647

Edwin H Be"", Referee

(Brot herhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: (

(The Chesapeake and Chio Railway Conpany
(Northern Region)

STATEMENT OF CLAIM  "Claim of the System Cormittee of the Brotherhood that:

(1) The dismissal of Trackman G. Suitor for alleged unauthorized
absences on May 2 and 16, 1984 was without just and reasonable cause and a
gross abuse of justice and discretion by the Carrier (SystemFile C D 2430/ -

MG-4800).

(2) The claimant shall be reinstated with seniority and all other
rights uninpaired, the charge |eveled against him shall be renoved from his
record and he shall be conpensated for all wage loss suffered.”

OPI Nl ON OF BOARD: Caimant, a Trackman, was di snissed fromservice after
being absent from work on May 2 and 16, 1984 without

permission.

On May 2, 1984, Caimant was absent because "I had to go to a neet-
ing to sign some very inportant papers and it involved having this girl sign
off on ny house so | could sell it." According to Cainmant, he was not nade
aware of the need for the neeting until after he finished working on May 1.
Cl ai mant asserts that he made several attenpts to call the Track Supervisor's
office regarding his need to attend the meeting but could not get through.

On May 16, 1984, Cdaimant received dental treatnent resulting from
pain he suffered from previous dental work. According to C ainmant, the dental
work was performed on a" energency basis. Claimnt was at the dentist's
office from8:00 AM wuntil 2:00 or 3:00 PM Caimant admts that on that
date he made no attenpts to notify the Carrier about his absence. On My 17,
1984, Cainmant requested that he be given two vacation days.

Claimant's prior record shows that during the period Septenber 20,
1983 t hrough Novenber 23, 1983, C ai mant received a witten warning and sus-
pensions of five (overhead) and ten days for absences w thout permi ssion.
These disciplinary actions were taken pursuant to the July 25, 1977 Menorandum
of Agreenment between the parties providing for a warning, 5 day overhead and
10 day suspensions prior to disnissal for absences without perm ssion.

The Organization initially argues that O aimant was denied a fair
Hearing under Rule 24 of the Agreenent in that the Carrier representative
rendering the decision followi ng the Hearing was not the sane individual con-
ducting the Hearing and the Oficer charging dainmant was the same individual
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maki ng the decision. On the basis of this record, we conclude that the Organ-
ization's position is without merit. First, we note that similar argunents
made by the Organi zation under the specific terms of the 1977 Menorandum of
Agreerment have not been sufficient to sustain clains for discipline rendered
pursuant to that Agreement. See Third Division Award 26050. Second, the
facts in this case are basically undisputed. In light of those undisputed
facts and the basic | anguage of the 1977 Menmorandum of Agreenent for resolving
di sputes arising under that Agreement (see Sections 6 and 7 which pernmt an
enpl oye di sciplined under the 1977 Menorandum of Agreement to progress a claim
through the regular grievance handling procedure while also recognizing that
the provisions of Rule 24 of the controlling Agreementdo not apply), we find
no prejudice suffered by daimant sufficient to require a different result.

Wth respect to the nerits of the Caim we find substantial evi-
dence in the record to support the Carrier's decision to discipline Caimant.
Claimant clearly was absent w thout permission on the dates at issue and he
was treated in accord with the terms of the 1977 Menorandum of Agreement. In
light of that, and on the basis of the record, we cannot say that dism ssal
was an arbitrary and capricious act by the Carrier so as to anount to an abuse
of its discretion. This Board has upheld simlar actions under the sane
Agreenent. See Third Division Awards 26051, 26050, 25825, 25414.

Caimant's offered excuses for the absences do not change the
result. On May 2, 1984, Claimant could have taken nore steps than he did to
contact the Carrier. The record discloses that all Cainmant did was call the
Track Supervisor's office several tinmes only to receive a busy signal. Caim
ant |ived approxi mately 5 mles fromthe canp headquarters and he was sched-
uled to begin work at 7:30 AM, atime prior to the opening of the bank where
his meeting was to take place. |If Clainmant was having difficulty getting
t hrough on the tel ephone, O aimant coul d have easily cone by the canp office
prior to starting tine and nmade his request in person for permission to be
off. In light of his recent discipline for being absent without perm ssion,
such effort would have been logical. W find the Anards cited by the O gani-
zation in its Submission not on point with the issues raised in this matter.
In those Awards (see Third Division Awards 24573, 23039, Second Division
Awar ds 8647, 8491), no Carrier representative was available to take the call
fromthe enpl oye and the enpl oye was not held responsible for that unavail -
ability. Such is not the case here. A Carrier representative was avail able.
A aimant sinply made insufficient effort to contact that person. Sinilarly,
with respect to May 16, 1984, Cainmant nade absolutely no effort to contact
the Carrier on that date. W do not view Jaimant's dental problens on that
date to be of such degree that can excuse himfromat |east calling the
Carrier or having someone else do so and informthe Carrier of his condition

and wher eabouts.

In light of the clear l|anguage of the Menorandum of Agreenent
addressi ng absences w thout permssion and the specific disciplinary treatnment
for employes Who are absent without permssion and further in light of daim
ant's prior disciplinary record, we shall therefore deny the Claim
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enpl oyes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division
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Dated at Chicago, Illinois, this 13th day of My 1987.



