NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26314

TH RD DI VI SION Docket Number MJ 26293
Rodney E. Dennis, Referee
(Brot herhood of Maintenance of Way Enpl oyes

PARTI ES TO DI SPUTE: (
(Consolidated Rail Corporation

STATEMENT OF CLAIM  “Claim of the System Committee of the Brotherhood
that :

(1) The Carrier violated the Agreenent when it assigned outside
forces to clear right-of-way on the Allegheny Division beginning Cctober 10,
1983 (System Dockets CR-610 and CR-609).

(2) The Carrier also violated the Agreement when it did not give the
General Chairman advance witten notice of its intention to contract said work.

(3) As a consequence of the aforesaid violations, Messrs. R J.
Beauseigneur and M |. Saggese shall each be allowed pay at the O ass 2 nachine
operator’'s rate for a” equal proportionate share of the total “unber of man-
hours expended by outside forces in performing the work referred to in Part
(1) hereof .~

OPI NI ON OF BOARD: Bet ween COctober 10, 1983 and Novenber 30, 1983, Carrier con-
tracted with a" outside firmfor the use of two TD8 Dozers
and two Lowboys with operators to clear right-of-way on the Allegheny Divi-
sion. As a result of this action, the Oganization filed dains in behalf of
two furloughed Class 2 Machine Operators. The Organization contended that Car-
rier violated the Scope Rule of the Controlling Agreenent by contracting out
the work of Maintenance of Way Enployes in the manner it did in this instance.
It further contended that Carrier violated the notice requirement of the Scope
Rule when it failed to give the General Chairman involved notice in witing of
its Intent to Subcontract at least 15 days prior to the transaction.

Carrier responded to the Claimby stating that it did give notice to
the General Chairman on Septenber 2, 1983, that it intended to subcontract the
clearing of the right-of-way. It also took the position that the Scope Rule
of the Agreement was not controlling in this instance. \Wen it came to the
renting of equipment of the type used in this case, the March 16, 1977,
Agreenent prevail ed.

The Organization countered by arguing that eve” if the Mrch 16,
1977, Agreement was controlling (and it was not), Carrier violated that Agree-
ment as well. It did not make every effort to rent the equiprment in question
without operators and it did not give Notice to the General Chairnman involved.
Both actions are required by the March 16, 1977, Agreement in this instance.
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The case before the Board raises a nunber of issues and each will be
reviewed and decided separately. Before the Board considers its Findings, a
chronol ogy of what has taken place should be presented.

CHRONOLOGY OF EVENTS

On March 16, 1977, an Agreenent was signed by the Mintenance of Wy
General Chairnmen and the Senior Director-Labor Relations of Conrail. It es-
sentially allowed Carrier to contract for certain equipment to be used on its
property with outside operators of that equipment. The quid pro quo for that
right was that Carrier would make a reasonable effort to obtain the equi prent
Wi thout an operator. If this was not possible, a Carrier employe would be up-
graded to the equival ent Machi ne/ Equi prent Qperator rate for the tine that the
‘unit was in service on Carrier property. The total text of the March 16,
1977, appears bel ow

" AGREEMENT BETWEEN THE CONSCLI DATED RAI L CORPORATI ON AND
I TS EMPLOYEES OF THE MAI NTENANCE OF WAY DEPARTMENT REPRE-
SENTED BY THE BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
AND LOCAL 8-182 OF THE AL, CHEM CAL AND ATOM C WORKERS

| NTERNATI ONAL UNI ON
I T IS AGREED:

1. It will be the express policy of the Carrier to make

reasonable effort to rent construction equi pment such as

back hoes, truck cranes of 20 ton capacity or |ess, road

graders, trucks of 5 tons or less capacity, bulldozers of
class D7 or smaller, and front end | oaders of a capacity
of 2 yards or less wthout operators supplied by the |es-
SO0rsS.

2. (a) Wen the rental of a unit of the above-listed con-
struction equipnent is contingent upon the demand of the

| essor that he supply the operator for the unit, the rate
of an appropriate track departnent enployee will be upgrad-
ed to the equival ent Machi ne/ Equi pnent Operator rate for
the tinme that the unit is in service on the property. How
ever, such enployee will continue in his normal occupation
while the unit is on the property. Wen such unit operated
is on a rest day or holiday, an enployee on duty and worKking
inthe vicinity of the unit will be considered for the up-
grading of the rate.

(b) The provisions of paragraph (a) above will be applic-
abl e when the period of rental is 30 cal endar days or |ess.
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If the period of rental is to exceed 30 days, the appropriate
Di vision Engineer will confer with the designated Represent-
ative of the appropriate General Chairman prior thereto.

3. The appropriate Division Engi neer will give the designat-
ed Representative of the appropriate General Chairnman as much
advance Notice as possible when the above-listed |essor-operat-
ed equi pnent is to be brought on the property, including the
name and address of the lessor, and they will jointly determ ne
the appropriate enpl oyees whose rates are to be upgraded as a
result thereof.

4, It is understood that where the Carrier has engaged an Qut-
side Contractor to perform service on the property such as bal -

| ast cleaning, rail grinding, weed spraying, rehabiliation work,
etc., and the services of the contractor include the use of his
equi pment, the matter will be handled in the usual manner and
the utilization of such equiprment will not be subject to the pro-
visions of Sections 1, 2 and 3 hereof.

Signed at Philadel phia, Pa., March 16, 1977.

Five Ceneral Chairmn, MW Seni or Director
Presi dent, Local 8-182, OCAW Labor Rel ati ons,
Conrail”

The parties apparently operated under the March 16, 1977, Agreenent

with little or no trouble. On February 1, 1982, the parties entered into an
Agreement that governed the relationship between the Carrier and the Organiza-

tion.
si gned.

A Mermorandum of Understanding in connection with that Agreenent was

That Menorandum reads as foll ows:

“APPENDI X 'B’

"MEMORANDUM OF UNDERSTANDI NG | N CONNECTI ON W TH THE AGREE-
MENT EFFECTI VE FEBRUARY 1, 1982 BETWEEN CONSOLI DATED RAI L
CORPORATI ON AND THE BROTHERHOOD OF MAI NTENANCE OF WAY EM-
PLOYES.

1. The Schedul e Agreements of the forner conponent rail-
roads and all anmendments, supplenments and appendices to
t hese agreenents (with the exceptions of those |isted be-
low) and all other previous agreenents which are in con-
flict with the Agreenent effective February 1, 1982, are
t erminat ed:

A. Agreenment of February 10, 1971 establishing so-called
O f Track Vehicle Insurance effective May 1, 1971.

B. Agreenent of May 15, 1973 establishing a Plan for Sup-
pl enental Sickness Benefits effective July 1, 1973.
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C. Agreenent of October 10. 1975, establishing a National
Dental Plan effective March 1, 1976.

D. Article V of the Agreenent of August 19, 1954, and neno-

randum of the sane date providing for the establishment of a
plan for group hospital, surgical and medical insurance and

subsequent agreenment provisions anmending that plan.

E. Agreenent of October 30, 1978 establishing a Plan for
Early Retirement Mjor Medical effective November 1, 1978.

F.  The Union shop Agreenent of August 29, 1952, adopted
Decenber 1, 1979. (Appendix G)

G The Seniority Modification Agreenent of July 28, 1976.

H  The dues checkoff Agreement effective Decenmber 1, 1979,
as anended effective July 1, 1981. (Appendix F)

. The March 4, 1976 Agreenent for transferring protected
enpl oyees.  (Appendi x E)

2. Pending resolution of the cross representation problem
involving Plunmbers or Water Service Enployees, MN Repairnen,
Bridge Inspectors and Scal e I nspectors, the Agreenent effec-
tive February 1, 1982 and the Appendices shall apply to such
enpl oyees represented by the Brotherhood of Mintenance of
Way Employes.

NOTE: Article X, Personal Leave of the National Agreenent
signed Decenmber 11, 1981 is attached as Appendix K"

The Organi zation bases its argunent that the March 16, 1977, Agree-
ment ceased to exist after February 1, 1982, on the fact that it was not list-
ed in Appendix B. Consequently, it has not been carried forward by the par-
ties.

Carrier takes the position, however, that on August 3, 1981, the
parties agreed that one General Chairman and the Director of Labor Relations
woul d determ ne what existing Agreements would remain in effect after January
31, 1982. The conplete text of the letter containing that understanding is
reproduced bel ow

"August 3, 1981

Messrs. S. Freccia
Je. J. Lattanzio
F. J. Lecce
W A House
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General Chairman
Br ot her hood of Maintenance of Wiy Employes

Gent | enen

In connection with the agreenent reached August 3, 1981
the follow ng understandings shall apply:

1.  Any enpl oyee whose hourly rate or nonthly rate divided
by 176 significantly excedes the appropriate standard rate
establ i shed by the agreement of August 3, 1981 shall con-
tinue to receive such higher rate on an incunbency basis.
Future wage increases shall not apply to such incunbent
rates and such positions contenplating hours in excess of
176 monthly shall continue to apply until the standard
rate equals or exceeds the incunbent rate. The |ist of
these positions shall be agreed upon by Ceneral Chairman
S. R Freccia and Director-Labor Relations G F. Bent

2. The hourly rata of the former Reading Inert Retarder
Mai ntai ner position at Rutherford shall continue to be
$9. 606.

3. General Chairman S. R. Freccia and Director-Labor Re-
lations G F. Bent shall determ ne those existing agree-
ments that shall remain in effect after January 31, 1982

4, In the application of Rule 37 - Tools, B&B Mechanics
affected by the elimnation of prior separate seniority
classifications shall be furnished such additional tools
as nmay be necessary.

5.  The Conpany agrees to consider any change in the senior-
ity classifications set forth in the agreenent signed August
3, 1981 or in the procedures for determning seniority dates
as contained in the agreenents of January 26, 1979, March 5,
1979 and January 11, 1980, that is jointly requested by the
CGeneral Chairman within the next thirty (30) days. Oher
changes so requested by the Brotherhood or the Company shal
al so be consi dered.

Very truly yours,
R E. Swert

Seni or Assistant Vice President
Labor Rel ations"
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On July 14, 1983, Carrier’'s Senior Director Labor Relations g. F.
Bent wote to the General Chairman stating that the March 16, 1977 Agreenent
continued in effect and indicated that it has been so applied. Conplete text
of the Bent letter appears bel ow

“July 14, 1983

M. S. R Freccia, General Chairman

Br ot herhood of Muintenance of Way Enployees
16 Court Street, Room 610

Br ookl yn, NY 11241

Dear Sir:

Under Item 3 of Mr.Swert's |letter of August 3, 1981, we were to
have determ ned those existing Agreenents that would remain in
effect after January 31, 1982.

Wiile we have not formally nade this detemination, we have con-
sidered that the March 16, 1977 agreement (copy attached) with
regard to the use of outside equi pment and operators continued
in effect and it has been so applied.

In addition to this agreement, are there others that you believe
should be included in this category?

Very truly yours,

/s/IG F. Bent

G F. Bent
Seni or Director-
Labor Rel ations

At t achnent

ce: J. J. Lattanzio
F. L. Lecce
W A House

Copy of the March 16, 1977 Agreenent is attached.
G F. Bent”

Cmthe basis of the Bent letter of July 14, 1983, Carrier concl uded
that all the General Chairnmen who received a copy of it agreed with Carrier
that the March 16, 1977, Agreenent was in force even though it was not listed

in Appendix B of the February 1, 1982, Agreenent.
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Carrier concluded that this position was correct because all the
General Chairnmen involved accepted the position with no negative response to
the Bent letter. No claimwas pressed to the final step of the procedure
until the instant one. This claimwas filed on October 26, 1983.

1 SSUES

In dispute in this case are a nunber of issues:

1. Is the March 16, 1977, Agreement in effect?
2. \What constitutes witten notice to the

CGeneral Chairman of a subcontract and when

must that notice be given?

3. Wat constitutes adequate effort on the part
of Carrier to rent construction equipnent?

DI SCUSSI ON AND FI NDI NGS

The major issue in dispute is whether the March 16, 1977, Agreenent
survived after the February 1, 1982. Agreenent was signed. After considerable
anal ysis of the record, including the testinmny of both parties at the Hear-
ing, and a review of contract principles that apply in such instances, it is
the conclusion of the Board that the March 16, 1977, Agreement did not legally
survive the February 1, 1982, Agreement. It is difficult to conclude that the
Bent letter should have a greater status than the words of an Agreenent that
were negotiated and agreed upon by both parties. The Bent letter is based on
the fact that the parties behaved as if the March 16, 1977, Agreenent was in
effect after the February 1, 1982, Agreenent was signed. Wile this fact can
serve to nmitigate against Carrier’s liability, the Board does not think it
should give life to the March 16, 1977, Agreenent beyond the date of February

1, 1982.

Principles of contract interpretation conpel this Board to disregard
the practice of the parties and enforce the |anguage of the witten Agreenent
when the practice is contrary to that language, as it is in this instance.

Appendi x '"B' of the February 1, 1982, Agreenent clearly states that
the Schedul e Agreements of the forner conponent railroads and all anmendnents,
suppl ements, and appendices to these Agreement are termnated. Any exception
to this statement was to be listed in the appendix. The parties listed eleven
separate Agreenments that were to be maintained in effect after February 1,
1982. March 16, 1977, Agreenment was not one of those |isted.

Wth the filing of the instant Claim the O ganization took the posi-
tioen that the March 16, 1977, Agreenent did not survive after the February 1,
1982, Agreenment was signed. This Board is in full concurrence with the Organ-
ization on this point.
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The July 14, 1983, Bent letter stated that while we have not formally
made this determ nation, we have considered the March 16, 1977, Agreenent, to
have continued in effect and it has been so applied. Carrier’s argunent that
this letter was binding on all parties is not persuasive

The Bent letter does not have the standing of a bilateral agreenent.
It is the unilateral statement and cannot be considered as binding on the
Organi zati on just because there is no objection to it in the record before
this Board. The controlling document in this instance is the February 1,
1982, Agreenent. It is signed by both parties and, for better or worse, it
must be applied

Wil e the Board has concluded that the February 1, 1982, Agreenent
elimnated the March 16, 1977, Agreenent, it also recognizes that some con-
fusion on the issue has existed, even to the present time. Gven this con-
fusion, this Board is of the opinion that Carrier should not be held respon-
sible for the total anount of the Claim There is sonme fault on both sides
in the admnistration and application of the Contract in this case. The Board
will therefore only hold Carrier responsible for one-half of the liability in
this instance for those Caimants who were furl oughed

Fromthe order date of this Award forward, however, Carrier will be
required to deal with the O ganization based on the February 1, 1982, Agree-
ment .

Also at issue in this Case is what constitutes witten notice, as
contenpl ated under Paragraph 2 of the Scope Rule. It isthis Board s opinion
that the 15-day notice nust be served at |east 15 days prior to the date Car-
rier legally commits itself to a subcontract. To rule otherw se would allow
Carrier into a subcontract agreenment that would be legally binding prior to
the point at which it is required to discuss the subcontract with the O gani-
zation. This would clearly undernmine the intent of Paragraph 3 of the Scope
Rul e.

A final issue is Carrier’s obligation to assert a good faith effort
to reduce the incident of subcontracting and to step up its efforts to procure
rental equipment to be operated by Carrier enployees. The Board thinks that
the Decenber 11, 1981, C. |. Hopkins letter set up the machinery to acconplish
this end.

FI NDINGS: The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and holds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and
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That the Agreement was violated.

AWARD

G aim sustained in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:: (24 -bé‘y
- Executive Secretary

ancy J. Doy
Dated at Chicago, Illinois this 13th day of My 1987.
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The Majority has held that the Scope Rule of the 1982 new collective
bargaining Agreement was violated because the special Agreement of March 16,
1977, which recognized the Carrier”s right to lease equipment with the
lessor"s operator, did not survive the 1982 Agreement. In effect, the
Majority has negated the March 16, 1977 Agreement®s continuing validity, an
action achievable only by the parties mutual agreement or through the
provisions of the Railway Labor Act.

Such a result clearly exceeds the Majority"s authority. The 1977
special Agreement was negotiated in good faith and has been applied
consistently both before and after the 1982 collective bargaining Agreement.
Its continuance was recognized by a letter dated July 14, 1983, from the ’
Senior Director-Labor Relations to the General Chairman, both of whom were
specifically authorized by the negotiators of the 1982 Agreement to
determine any surviving miscellaneous agreements. In fact, up to the date
of the claims involved in this Award, the 1977 Agreement, by specific
written notice to the General Chairmen signatory to the new 1982 Agreement,
was applied at least 200 times after February 1, 1982, with only one
protest, which was denied and never progressed off the property.

It was argued that because Appendix B to the Agreement effective
February 1, 1982, which listed various national agreements that had
continuing effect, did not also include the March 16, 1977 Agreement, the
latter Agreement was no longer in effect, a position that the Majority has

endorsed. The Majority failed to recognize the fact that both the new
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Agreement, which became effective February 1, 1982, and its Appendix B were
consummated on August 3, 1981. On this same date, the signatories to the
new Agreement authorized the Senior Director Labor Relations and the Senior
General Chairman to jointly determine those existing agreements that would
remain in effect after January 31, 1982. The fact that these designees
agreed to continue the March 16, 1977 Agreement after January 31, 1982, is
solidly proven by the continuous application of this Agreement thereafter
and the Organization®s recognition thereof, particularly when not one
General Chairman signatory to the Agreement signed in August, 1981, (that
became effective February 1, 1982) took exception to the Senior Director"s
letter dated July 14, 1983 advising of Carrier®s intent to retain and to
continue abiding by the terms of the March 16, 1977 Agreement.

The Majority further compounds the issue by interpreting paragraph 2 of
the Scope Rule when the parties agree that no notice was ever served
thereunder. Consequently, how the timeliness of a notice served under an
agreement other than the Scope Rule can be a proper matter for discussion is
mystifying. Again, the Majority has entered an area beyond the realm of its
assignment and, therefore; exceeded its jurisdiction and authority.

Thus, through Award 26314 the Majority would eliminate a completely
valid agreement by failing to recognize or understand the timing and intent

of the agreement negotiated and signed on August 3, 1981.
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For these reasons, the Award is palpably wrong and we therefore

dissent.

M. W. Fingerhy

ekl C. 00

M. C. Lesnik




LABOR MEMBER S RESPONSE TO
CARRI ER MEMBERS' DI SSENT TO
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The Carrier Menbers' Dissent is little nmore than a restatement of the
position set forth by the Carrier in its witten subnission and oral
argunments before the Board. The restatement of that position in the form of
a dissent does not change the fact that the position was obviously wong

fromits inception.

The Carrier Menbers' statenent that the March 16, 1977 Agreement coul d
be negated only through the "parties nutual agreenent or through the pro-
visions of the Railway Labor Act" is correct. However, the facts of record
and | anguage of the Agreenent make it clearer than clear that the parties
DID agree. W thin Appendix "B" of the February 1, 1982 Agreenent, to negate

the March 16, 1977 Agreenent.

The Carrier Menbers' contention that the Senior Director Labor Re-
lation's July 14, 1983 letter addressed to the "Senior Ceneral Chairman"
sonehow revived the March 16, 1977 Agreenent is pal pably wong. The July
14, 1983 letter was sinply a unilateral statenment by the Carrier. No
objective rational mnd could possibly consider that letter as evidence of a

bilateral agreenent between the parties.

The Carrier Menbers make nmuch of the fact that the Organization took no
exception to the July 14, 1983 letter. What they conveniently fail to
mention is that the addressee, the "Senior General Chairman" died on Monday,
July 18, 1983. Hence, it is no wonder that the Senior General Chairnan

failed to take exception to the July 14 letter.



The Carrier Menbers' position in the penultimte paragraph is nost
conf oundi ng. Their suggestion that the Majority exceeded its jurisdiction
by interpreting Paragraph 2 of the Scope Rul e when no notice was ever served
t hereunder begs the central question. The Carrier plainly stated in its
witten subnmission that it served advance notice. Inasnuch as the March 16,
1977 Agreenent had been abrogated at the tine the notice was served. it is
clear that the advance notice was not served pursuant to the March 16, 1977
Agreerment.  The only other rule which requires such advance notice is the
Scope Rule. The Majority correctly ruled that the advance notice that the

Carrier served was not tinely under the Scope Rule.

The Majority has clearly not exceeded its jurisdiction or authority.
To the contrary. the Mjority has issued a well reasoned award that is based
upon a logical interpretation of the rules of the collective bargaining

agreenent .

D.' D. Bartholomay
Labor Menber




