NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunber 26315
TH RD DI VISION Docket Nunber TD- 26356

Rodney E. Dennis, Referee
(American Train Dispatchers Association

PARTI ES TO DI SPUTE: ¢
(Norfolk and Western Railway Conpany

STATEMENT OF CLAIM  "Claim of the Anerican Train Dispatchers Association that:

(a) The Norfolk and Western Railway Conpany (' Carrier' or 'NW)
violated Item 1 of a Menorandum of Understanding dated October
29, 1974 between the former Akron, Canton, and Youngstown Rail-
road Conpany ('AC&Y') and the Anmerican Train Dispatchers
Associ ation ('ATDA'), when it transferred the duties of super-
vising all agents, operators and clerks in Brittain Yard, Carey,
East Akron, Storehouse and Extra Board on the forner AC&Y from
the first trick chief train dispatcher to the Superintendent of
Transportation-Chief Train Dispatcher effective 12:01 a.m
Cctober 3, 1983.

(b) Because of said violation, the Carrier shall now conpensate

(1) the respective and successively senior train dispatcher
on the former AC&Y Train Dispatchers' seniority roster as
of 12;:01 a.m and 4:01 p.m on Cctober 3, 1983, and 12:d
a.m and 4:01 p.m on each date thereafter, one (1) day's
pay at the daily rate determined fromthe nonthly rate
applicable to assistant chief-trick train dispatchers
under the former AC&Y schedul e working conditions Agree-
nment, and

(2) the respective and successively senior train dispatcher
on the forner AC&Y Train Dispatchers' seniority roster as
of 8:01L a.m on COctober 3, 1983 and 8:01 a.m on each date
thereafter, one (1) day's pay at the daily rate determ ned
from 115% of the nonthly rate applicable to assistant
chief-trick train dispatchers under the forner AC&Y
schedul e working conditions Agreenent,

in addition to any and all other conpensation payable to said
C aimants for such dates, until said violation ceases.”

OPINION OF BOARD:  Pursuant to an Arbitrated Inplenenting Agreenment dated
Septenber 16, 1983, all train dispatching work on the Akron,
Canton and Youngstown Railroad was to be transferred to the Norfol k and West-
ern Railway's train dispatching office in Brewster, Chio, effective Cctober 3,
1983. Effective the sane date, the nanes and seniority dates of former ACSY
Train Dispatchers were dovetailed into the Brewster Train Dispatchers' Senior-
ity Roster.
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This dispute arose when the Enpl oyes charged that certain work
reserved to the acsy Train Dispatchers was not transferred to the Brewster
of fice, QOctober 3, 1983, but was instead assigned to a Carrier Oficer.

The Carrier raised a multitude of defenses during on-property hand-
ling and before this Board, on both procedural and substantive grounds. In
vi ew of our decision based on one of these procedural issues, no useful pur-
pose would be served by addressing the many other issues raised

Article | of the Septenber 16, 1983 Inplenenting Agreenent provided
in pertinent part:

"..otrain di spatchers on the AC&Y District

di spatchers office roster whose names do not
appear on the Brewster train dispatchers roster
will be dovetailed into the Brewster train

di spatchers roster in accordance with their
seniority dates, and such train dispatchers
shal|l thereafter be subject rothe provisions of
the fornmer Weeling and Lake Erie Agreenent
effective Novermber 1, 1947 as amended and

suppl enented. ..."

The C aimants on whose behalf the aimis filed have no standing on
the former AC&Y Seniority Roster, but were instead nade subject to the WaLE
Agreenment. The contractual provision upon which the aimis founded no
| onger applies to these O ainants.

Wil e the Enpl oyes argued on the property that the act of dovetail -
ing these Caimants into the W&LE Brewster Roster does not renove their nanes
fromthe fornmer AC&Y Roster, such argument does not accord with the very
purpose of the Inplenmenting Agreement. While the |nplenenting Agreenent did
not explicitly termnate the AC&Y Agreenment, it did not explicitly preserve
it, either. But the Inplenmenting Agreenent did renove the Caimnts from the
AC&Y Agreenent's coverage

Further, it is noted that in exchanges on the property, the Carrier
pointed out:

"...The AC&Y Train Dispatcher's Seniority Roster
was discontinued at the time these train dis-
patching forces were coordinated into Brewster,
Chio, and accordingly no such roster was issued
January 1, 1984. Further, no protest was made
within the tine linmts set forth in Article 4(b)
of the AC&Y ATDA Schedul e Agreenent. Therefore,
as of the date of coordination, and at the very
| atest January 1, 1984, there were no dispatch-
ers on the former AC&Y Seniority Roster and
accordingly there were no claimants from that
time on.'
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That argument was not answered on the property nor in the Enployes'
Subni ssions. It therefore is considered factual.

In short, even if the merits of this dispute were found to warrant a
sustaining Award, there are no Claimants with any standing to enjoy the Agree-
ment's benefits. W shall therefore decline to render a decision on the
merits and the Claim will be dismissed without addressing either the merits or
the other procedural issues.

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934:

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent upon which the Caimis founded no |onger applies
to Caimnts.
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Cl ai m di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest::

Nancy J. - Executive Secretary

Dated at Chicago, Illinois this 13th day of May 1987.



